A review of Turkish divorce law

Prof. A.E. Oriigli®

1 A Historical Perspective

For the Turkish people, the possibility of ending a marital relationship is
historically imbedded in Islamic Law and tradition. Yet little need be
said. about the Islamic framework as, since the 1926 Turkish Civii Code
and the proclamation of secularism, Islamic Law has no bearing on the
Turkish legal system. A historical perspective is important however, in
underlining the radical changes towards modernisation brought about
with the Republic and by the Civil Code. A historical perspective! is also
important in that Islamic divorce (talak) does still play a part in the
lives of sections of the rural population of Turkey. It is easy, has no
official formalities attached and having its source in the Qur'an, is felt
to be rooted in moral and religious conciousness.

In the lIslamic world, familiy relationships are closely associated with
religion and hence are governed by Islamic Law. The Ottoman Empire
(1299-1923) was an lIslamic State and accordingly, up until 1917, did
not intervene into marriage and divorce, as under Isilamic Law, these are
regarded as private matters. The Ottoman Family Law of 1917, in the
form of a decree, the first family law codification in the Islamic world,
expanded the possibilities open to families by allowing spouses to use of
their preferred School of Islamic Law. One of these, the Hanafi School,
did permit a woman to have written into the marriage contract the right
to annulment should her husband take a second wife and to divorce on
grounds of impotence, insanity or abandonment, as well as extreme
cruelty and incompatibility. In these two latter cases, a woman could
get a divorce, only after an attempt at reconciliation by three male
family members. This decree is of great importance when it is
remembered that untii 1917 divorce was a male prerogative, a privilege
realised simply by the utterance of certain words accepted by islamic
tradition. The possibility of a woman getting a divorce was restricted to
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cases where it was foreseen at the time of the marriage ceremony
(nikah) or where the husband's right was transferred to her by proxy

(tefviz-i talak).

The position was that before the Republic, family‘ relatlon_shlps wer:e
covered by religious rules: the rules of the Shenat.(genat) fgr_ the
Moslems and, for the non-Moslems, the rules of thqlr own rglnglons%
Changes introduced in 1917 did not affect the exclusnve.junsductlon 0
the separate Sheriat Courts or the competencg of Sheriat |awyer?f in
matters of family and personal status. Nglther did these change; e ect
the inequality in divorce and the superior legal status and privileges

granted to the husband.
2 Divorce in the Civil Code of 1926

In the realm of family relationships and specifically divorce, the Civil
Code of 1926 aimed to liberate women a_nd put an end to an
unsatisfactory situation. In the Turkish Repgbllc, law was used as har;
instrument of policy and this Code is a very mporta.nft compon'ent of t art
policy. The product of the reception of the $wuss Civil Code, it was pad
of the reorganisation of the entire Turknsh' Iegal system achlevel
between 19026 and 1929. Its impact on family life was fund'am‘e.nta,
necessitating far-reaching social reforms2. Among the most sngmfucgqtl
were the introduction of the principle of the'equaluty gf the sexes, Civi
marriage and its formalities, grounds for divorce, wﬂls, adoptlog. gnd
guardianship and also the abolition of polygamy, unilateral repudiation
and the absolute authority of the husband.

The Code secularised marriage so that today civil marriage alone, which
is a legal contract, produces legal effects a_nq is the 'only'possnble
foundation for a legally recognised family. Religious marriage Is legally
irrelevant3.

in the Civil Code, marriage comes to an end upon the death of one of the
spouses, the annulment of the marriage or the divorce decree of a court.

The Civil Code provides several grounds for divorce (Arts..1.29—134), one
of them a general ground (Art. 134) and the others specific (Arts. 129-

2 See generally, Origu, E., Turkey: Reconciling Traditional Society and Seri':u/ar.‘Delfn‘:vm?zsé
in: Freeman, M.D.A. (ed.), Annual Survey of Family Law: 1986 Journal of' acr;;w .'z;x 2
(1'987-88), pp. 221-236. See Starr, J., The Role of Turkish Secular 4aw in 89ang: g497_
Lives of Rural Mosiem Women, 1950-1970, 23 Law and 'S'octety Review (1? ), ?péourts
523, for an ethnographic study analysing divorce cases initiated by women in rura .
showing the success of the reforms.

3 Marriages performed before 1926 are regarded as valid and proot can be by
any means (2 HD. 10/1/1974, 1973/15)
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133). The general ground and the one most commonly used is severe
incompatibility4. Specific grounds are adultery, attempts on the life of
one spouse by the other, physical violence, cruelty and insults,
commission of a humiliating crime, leading a dishonourable life,
desertion and incurable insanity. As can be seen, the doctrine of
irretrievable breakdown and the matrimonial offence doctrine have been
compromised.

Severe incompatibility (Art. 134), as it stood until 1988, had to make
life in common intolerable. As this was for the judge alone to determine,
it was he who had the chance here to lead social and legal change. For
example, among the various circumstances which have been regarded by
judges as making life in common intolerable, such as extra-marital
relationships, bad habits, refraining from sexual intercourse, impotence,
loss of trust and continual disagreement and arguementsS, one sees the
husband's inability to provide an independent home. In regarding this last
circumstance both as a reason for incompatibility and an unacceptable
reason on which to base desertion (Y.HGK 21/4/1971, 2/1969-744/266),
the courts have taken a decisive step away from the tradition of sons
bringing their wives into the extended household.

Although either spouse could petition for divorce, the spouse chiefly to
blame for the incompatibility could not bring the divorce suit. This can
be seen as a reiteration of a general principle of Turkish law that no one
can benefit from his or her faulté. The onus of proving incompatibility

4 This ground was amended on 12/5/1988, and will be discussed later in part. 4. For
divorce generally see, Tekinay, S.S., Tirk Aile Hukuku, 6th ed. Beta, 1986.

5 Examples of accepted instances: a married woman going out with bachelors to cafes and
beaches (2 HD. 22/3/1956, 1626/1748); a wife riding with a male relative on his bycycle
when her husband was away (HDK. 26/3/1976, 1957/1178); a wife inviting male
colleagues to her home without her husband's explicit or implicit consent (2 HD.
12/2//1972, 6841/7050); a husband, continually unemployed, drinking and battering his
wife (2 HD. 18/9/1978, 5845/6155); a husband not having intercourse with his wife for
seven months (HGK. 7/5/1979, 2441/3748); a wife avoiding lovemaking with her husband
(2 HD. 10/4/1980, 550/72 and 2 HD. 16/4/1981, 2862/2898); a wife removing money
from her husband's pockets (2 HD. 12/4/1976, 3033/3197); a wife having a veneral
disease or a husband passing on an veneral disease to his wife (HGK. 9/1/1963, 2/74-3,
HGK. 21/11/1979, 1978/2-735/1385); a husband not looking after the material needs of
the family (HGK. 19/4/1950, 5/57); one of the spouses refusing to wash without a
reasonable cause (HGK. 11/3/1964, 2/604-195); bad breath if it cannot be combatted
(HGK. 7/7/1976, 2-1075/560-2494).

6  The Second Civil Division of the High Court in one case (26/4/1962,
2371/2508) held that "the petitioner, the husband, has complained of adultery and
the wife was imprisoned. When she came out, not only did he not petition for divorce,
but contested her petition. This is an abuse of rights and cannot be protected by law."
Whereupon the Civil General Assembly (HGK) annulled this decision (11/9/1963,
2/30-68) by holding that "in such situations, by claiming abuse of rights, the court
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and intolerability was on the petitioner, whereas the burden of proof
that the plaintiff was more at fault feli on the respondent. The judge had
to determine the more blameworthy party by balancing guilt’. Hence, the
general ground was a discretionary one.

As to adultery (Art. 129), a specific ground and a criminal offence, this
is regarded by the Civil Code, though not the Criminal Code, within the
principle of equality of the spouses, though a conviction in the criminal
court binds the civil court as to the proof of this ground. Neither the
adulterous party nor the spouse who forgives the other's adultery
(condonation) can petition for divorce. This is an absolute ground and is
to be used within five years of the adulterous act the proof of adultery
alone is sufficient, there being no need to prove that it has rendered
intolerable life in common. Homosexual acts are not covered by this
ground, being regarded either as leading a dishonourable life (Art. 131)
or a circumstance leading to incompatibility (Art. 134).

Another absolute ground is the attempt on the life of one spouse by the
other (Art. 130). Neither physical violence and cruelty nor insults are
absolute grounds and insult must also be proved to have rendered life in
common intolerable.

The moral basis of marriage is regarded as being eroded by humiliating
crime or leading a dishonourable life (Art. 131). Although the conviction
of a spouse for a humiliating crime is an absolute ground, leading a
dishonourable life is not, there being a need to prove that this also
renders intolerable the maintenance of life in common.

Desertion, which is an absolute ground (Art. 132), must be either with
the intention of not performing marital duties or must be without good
cause. It must last three months and be continuing. The most frequent
occurrence of desertion is when one of the spouses leaves the
matrimonial home. It also occurs when the wife does not join the
husband in the home he chooses, which is his prerogative according to
the Code (Art.” 152/11). However, if he cannot find a home, he is
considered to be the deserting spouse (2 HD. 31/5/1979, 4112/4519)8,

cannot give a right to sue to the faully party which that party never had.” This is not an
established line however. For a different decision see HGK. 11/6/1980, 1979/2-
61/2055.

7 2 HD. 25/5/1965, 606/1179. There are many cases where the judges weigh the
infidelity of the husband against the open and severe insults of the wife in establishing
fault. It is interesting to find that by evaluating the specific circumstances of each case
in very similar fact situations the courts have found sometimes for the husband (eg. 2
HD. 2/6/1981, 2829/1143) and sometimes for the wife (HGK. 15/9/1876, 2-
4/2516, 2 HD. 7/7/1978, 973-4713/5515, HGK. 8/7/1981, 2-200/568).

8 "For example, if the husband leaves home and does -not return for two months, the
wife can demand that he return within a month; if the husband moves his wife from the
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When requested, the judge is under an obligation to ask the deserting
spouse 'to return to the matrimonial home within a month. At the end of
that period, if he or she does not return, a divorce case ensuesS.

If insa.nity, not present at the time of the marriage contract, is acquired
later, it becomes a relative ground for divorce (Art. 133). It must have
Iasr'E(ed f%r bthree years, render life in common intolerable for the other
party and be incurable. This is the only iliness accepted as a gr

divorce by the Code°. P ground for

Thg spouse who has the right to bring a divorce suit can instead request
judicial §eperation. Though the judge cannot opt for divorce when the
request is for separation, he can decide for separation when divorce is
asked for if he is of the opinion that there is a possibility of
reconciliation'!. Judicial separation is for at least one year and at most
_three years (Art. 139/11). At the end of the period imposed by the judge
if the parties have not become reconciled, a divorce is granted upon thé
request of either of them (Art. 139/111) (See 2 HD. 25/11/1974
7482/7251 and 2 HD. 25/2/1984, 2206/2507). ,

At. all times, the judge has complete discretion in evaluating the
9V|Qence (Art. 150). When a petition for divorce or judicial separation is
instituted, the judge decides on his own initiative on the temporary
measures necessary during the course of the divorce case, especially
those related to housing, maintenance, management of matrimonial
property and the welfare of the children (Art. 137).

It. must here be pointed out that more than one ground can be used in a
divorce case. It is also possible for the judge to base his decision on a
grour)d. ~not specifically mentioned by the petitioner, if he thinks fit. This
possibility flows from articles 76 and 185 of the Code of' Civil

home and subseguently he too leaves with the furniture, she, after havin i
two months, can demand that he find and prepare a new homé and invite r?eﬂt:;rg
possibility is if the wife leaves home and two months elapse. She can demand that the
husbaqd accept her into the home and take all measures to allow her to enter it. In such
cases, if the husband does not hede the warning or demand, that is, does not pre.pare an
mdependent.home or does not return home, or hinders the wife's entrance into the
home, the.wne can go to court and has the right to petition for a divorce on the ground
of deossmon." (2 HD. 31/5/1979, 4112/4519, 2 HD. 13/2/1978, 867/1070)
viously, here, the element of good cause is important. For i i

Ieavgs and does not return because the husband has ar?c?ther relatioﬁgzir;f)lti}eg ;';lee ‘ilgfe
consnderqd as not returning for good cause (2 HD. 19/2/1961, 6241/2938). Also the
one who invites must make sure that the other can enter upon returning othérwise he
$roshe cannot claim good faith (HGK. 2/7/1975, 2-626/900). ’

liiness on the whole cannot be used as a ground for divol i i i
duty of mutua! support, love and tender carge (2 HD. 26/??7%3?6(2,62‘2178472;8(6“)3 negates the

11 s inatitti i
This institution has religious overtones in Switzertand but not in Turkey

51



Procedure. Yet, this is not always accepted by the High Court (Yargitay)
which, for example, held in 1981 that "since the petition rests on the
ground of desertion, its conditions should be looked into and thus
decided: the decision cannot be based on incompatibility" (2 HD.
12/11/1981, 6724/6986).

Until the reforms of 1988, there was a ban of at least one, at most two
years within which period the blameworthy divorced spouse could not
remarry as a matter of public policy and sanction. This provision (Arts.
96 and 142) has now been repealed. A woman however cannot remarry
within 300 days of the divorce by operation of the law to resolve
filiation problems, unless it is not possible that she be pregnant (Art.

95).

There are certain consequences of divorce. Legal consequences, personal
in nature, are related to the wife's resuming her maiden name and her
independent domicile. Financial consequences are compensation for
material and moral damage extending even to lost expectations, to be
demanded from the one who causes the breakdown of marriage. Although
divorce puts an end to demands for support, Art. 144 (since 1988
entitled "hardship (destitution) alimony”) enables the spouse who would
face destitution as a consequence, to demand from the other, in
accordance with his or her means to pay, an allowance for an unlimited
period of time, as long as he or she is not chiefly to blame2. In order for
a man to demand this allowance, the woman must be comfortable off.
The fault of the spouse paying the alimony is not taken into
consideration'3. The consequence of divorce for the children is that a
decision has to be made on custody and guardianship. Since there is no
guidance in the Civil Code on this matter, the judge uses his discretion
taking the interests of the children into consideration. One parent is
given custody, usually the mother in the case of rather young children,
and the other granted access. The one who does not have custody must
contribute to the expenses (Art. 148/11) until the children are of age or
it they are still at a place of education (e.g. Y.GK.13/3/1963, 2/99-21, 2
HD. 23/6/1986, 6110/6293, 2 HD. 24/12/1985, 10787/11100).
According to a unification decision of the High Court, access is also
granted to the grand-parents (18/11/1959, 12/29, 2 HD. 5/6/19886,

12 Prior to 1988, article 144 titled "alimony” enabled a blameless spouse who
could prove to be facing destitution as a result of the divorce, to demand "maintenance”
for a period of one year.

13 According to the amended article 145, if the spouse who has been granted
compensation or alimony by contract or court decision is not in need any more or is
leading a dishonourable life or is living de facto with another or is remarried or upon
the death of one of the spouses, the allowance will be revoked, unless otherwise
provided by the parties. There could also be a reduction or an increase in this
allowance depending on various conditions, including the financial means of the
provider. Thus both the duration and the amount of the allowance can be changed.
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5908/5888). The Civil Code is silent on this point. The Court held that it
is ‘the duty of the parents to facilitate such access, not providing access
bemg seen as the abuse of the right of custody. Here the Court was
taking the traditions of the extended family into consideration4,

3 Later Developments

Regarding law in action, the voiced needs of Turkish society and
contemporary world developments, various criticisms of the Code have
beer_w‘ made and changes suggested. Some of these indicate that the
traditional sentiments of the people should be considered in future
amendmer_wts of the Code. Such suggestions might be seen as
retrogressive given the fact that the Code is reformist and secular.
Othef suggestions aim to bring family law in line with current Western
prac’nces. These can be said to reflect the sentiments of only a minority
in Turkey and may not be very welcome to most families. Some other
sugge§tions however, which. are progressive in nature, might have
undesirable implications for Turkey!S. Thus there is no easy path
towards reform in Turkey.

Two official attempts at acceptable compromises were made. The first
was the 1971 Draft Bill which did not really tackle the problems but
rev.lsed language and terminology. The second was the Draft Bill of 1984
whlch.was presented as a brand new Code, though most of its articles
were in fact repetitions of the existing Code and of the Swiss reforms.
!n thlS'Bi” there were important provisions to facilitate divorce by
introducing mutual consent as a ground, to protect illegitimate children
and to correct most of the exceptions to the principle of equality still
present in the Code; all in line with contemporary practices elsewhere.

This Draft Bill did not become the new Turkish Civil Code. However,
some |mportant changes did occur in relation to divorce through Law
No:3444 in 1988 which we will now consider.

4 The Reforms of 1988

The long awaited changes to divorce law were introduced

No:3444 on 12/5/1988, amending certain articles of the Civitl)yctz\g

no:743‘ (Arfcs. 24, 29, 94, 134,137,144, 145 ) and article 49 of the Code

of Obligations No0:818, repealing Arts. 96 and 142 of the Civil Code, as

r:/)eltlj.as introducing two transitional provisions, one of which is relz;ted
ivorce.

14 For a criticism of this view see Tekinay, op. cit., pp. 523-525.

15 For a summary of and ref i i .
233.235. Yy references for these suggestions see Oriicii, op. cit., pp.
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Until 1988, Turkish Law did not accept divorce by mutual consent. The
general ground of severe incompatibility was always used in conjunction
with fault, as we have seen, with the judge using his discretion both in
balancing respective faults and evaluating the conditions of
intolerableness. Article 4 of Law No0:3444 amended Art. 134186, The new
article 134 is titled "The shaking!? of the marriage union or the
impossibility of resuming life in common® and reads,
"l the marriage union is shaken from its foundations to such a
degree that the spouses cannot be expected to continue life in
common, either spouse can petition for divorce.
In the above circumstances, if the fauit of the petitioner is the more
serious, then the respondent can contest the petition. (f this
objection is regarded as an abuse of rights and there is no benefit
worthy of protection in the continuation of the marriage union for
the respondent and the children, then a divorce may be granted.
if the marriage has lasted at least one year, the marriage union is
considered to be shaken from its foundations either on the joint
application of the two spouses or the acceptance by one spouse of
the divorce suit of the other. In this case, in order to grant a divorce,
the judge hearing both sides, must be convinced that they freely
express their wills and must accept as proper the arrangements
made by the parties for the financial consequences of the divorce and
the position of the children. The judge can make any necessary
alterations in this agreement, taking into consideration the
interests of the parties and the children. When these amendments are
accepted by the parties, divorce is granted. In this case Art. 150/3 is
not applicable.
Upon the rejection of a divorce case based on any one of the divorce
grounds and the lapse of three years from the finalisation of this
decision, if life in common could not be resumed for whatever
reason, divorce is to be granted upon the request of either spouse.”

The policy behind the amendment is one of easing divorce and reducing
the importance of fault, since the requirement that only the blameless
party could petition for divorce is no more. The fault principle is stilt
important in that the blameless respondent can contest the petition
brought by the party at fault and prove the fault of the plaintiff. This

16 Before the amendment article 134 read, “incompatibility”, When severe
incompatibility arises rendering life in common intolerable, either of the spouses can
petition for divorce (134/1). If the cause of the incompatibility is more attributable
1o one party than the other, the right to petition for divorce belongs to the other spouse
(134/2).

17 “marriage is shaken" and later “marriage is shaken from its foundations” are
literal translations from Turkish. These words have a similar meaning to
“irretrievable breakdown” or ‘irremediable breakdown®.
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right cannot be exercised if it is regarded .as an abuse of rights, though
.the law maker does not define this concept. The judge has disc,retion in
its determination. It is again the judge who is to decide whether there is
any benefit in maintaining the marriage. If he is convinced that there is
none and that the respondent's objection is not an abuse of his or her
rights, then he must grant divorce. Through this Article, divorce by
mutual consent has been introduced, not as a sole ground but additional
to the catalogue of marital offences, and an attempt has been made to
remove the discretion of the judge, in that he no more has to weigh the
circumstances and decide that life in common has become intolerable.

Divorce by mutual consent is also possible when one of the spouses
petitions for divorce basing the request on any of the grounds. The
respondent must accept the suit in court, which acceptance brings an
abso_lgte result and the court grants a divorce. There are certain
conditions however: the marriage must have lasted at least for one year,
the parties must have given their consent freely, they should both be
present in the court-room and express their consent and the judge must
agree with the financial arrangements and the arrangements for the
cmldren. The judge’s role seems to have been changed in the context of
dlvor_ce by mutual consent. Although he must be satisfied of certain
conditions, he cannot use his discretion in evaluating the evidence or
;efuse divorce because he is not convinced that the marriage has broken
own.

The. other innovation brought by the Law is related to couples whose
earlier attempts at divorce based on any one of the grounds have failed.
After a period of three years, if life in common has not been resumed,
either one of the spouses can successfully petition for a divorce. Fault
hag no relevance here. All the judge has to do in these cases is to
determine the actualisation of certain factual points such as that three
years have in fact elapsed and that the spouses have not resumed life in
common.

The High Court seems to take a rather narrow view of the possibilities
mtr_oduped by these changes and attaches the utmost importance to the
obligation of the spouses to come to an understanding with each other
about the main consequences of the divorce, finance, access and custody
and to make known to the court what they have agreed. ,

In a recent decision (2/11/1989, 6979/8890) the Second Civil Section
of the High Court regarded the approval by the judge of the arrangements
as to the financial consequences and related to children as crucial. The
Court stated that "divorce by mutual consent is a new possibility not
part of e;tablished tradition and therefore great care must be takén to
see that justice is done. To this end, the parties should submit to the
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court a contract as to the arrangement of fingncial matters and
chiidren’s welfare prior to any other process. Thc_a Judg_e must take an
active part in this setftiement since the parties in thglr haste to gnq
their relationship may be rash. For example, 'one may give up everything
or 'be under pressure or deceived'. The judge must intervene and ensure
reasonableness and justice. He is not bound by the facts as prese"nted by
the parties. He must directly investigate and determine the tru'@h. 'In the
instant case the Court decided that since such a coqtract, which it saw
as a condition of a divorce decree, had not been submitted to the court of
first instance, its decision to grant divorce was contrary to law and to
procedure and therefore should be overturned.

If this does become the general trend of interpretation, ?t will subtrgct
from the value of this kind of divorce and also act against the policy
behind the introduction of divorce by mutual consent.

As mentioned above in section two, Law 3444_ also introduced
amendments to Article 137 so making the granting of.temporary
measures, such as precautionary alimony and the regulation of the
relationship of the children with the spouses, compulgory_. The judge
must now grant such measures rather than assess the sutqatlpn uponlthe
request of the parties, as was the case prior to 19{38. This is a ppsmve
step. The purpose obviously is to protect thg parties gnd.th.e children,
stressing the importance attached to the family as an institution closely

related to public policy.

Again as pointed out above in section two, hardship .(destitution)'a.h'mony
has been re-shaped in Article 144. One innovation is the pogsubl]lty of
receiving alimony for an unspecified perioq .of time. T_hls is an
improvement on the previous position of restricting the period to one
year. It takes into consideration the financial ‘de_apendence of women in
Turkey. This Article aiso introduces the possibility for the husband to
ask for alimony from the wife. Here fault doe; play a role, though the one
who is less blameworthy can ask for alimony from thg one more
blameworthy; thus 'clean hands' is not an absolute prerequisite.

The following article (145) tries to ensure that justice is dong while
alimony is paid whether in the form of a lump sum or monthlly income.
This seems to be fair. The conditions to be taken into account in decnd{ng
to end such payments however, introduce further va!ue Ia_den policy
considerations compared to the previous content of thus.ArtncIe. These
additional circumstances are leading a dishonourable life (that is, a
style contrary to general traditional and moral standards) and living
with someone illegally outside marriage.
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Both Article 96 and 142, which allowed the judge to prohibit the party
at fault from remarrying for a specific period, have been repealed. This
punitive measure was rarely effective and only led to extra-marital
relationships. Their removal is an improvement and upholds the fun-
damental freedom to remarry.

As the last point in this section, | would like to mention the transitional
Article 1 of Law 3444. This Article can be considered as an amnesty
clause, since according to it, if a petition was brought to court within
six months of this Law taking effect, divorce was to be granted. The
spouses who could take advantage of this Article were those whose
divorce cases had been before the courts prior to 12/5/1988 and who
had been living separately for three years; those whose divorce cases
had been decided but not finalised before 12/5/1988 and who had been
living separately for five years; those whose divorce suits had been
rejected, but as of 12/5/1988 a three year period had not yet elapsed
from that decision and who had been living separately for three years,
and finally those who had not yet petitioned for divorce but had lived
separately for five years. If the above conditions were satisfied and life
in common could not be resumed, then within six months of Law 3444
coming into effect, they were able to file a petition to the courts which
would grant divorce. The period ran out on 12/9/1988. A large number of
spouses took advantage of this 'one off' amnesty clause and obtained
automatic divorce, as no divorce ground had to be proven and the judge
had no discretion. This amounted to divorce “on application”.

5 The Recognition and Enforcement of Foreign Divorces

Prior to 1982, cases pertaining to the personal status of Turks had to be
brought in Turkish courts, Turkish courts having exclusive jurisdiction.
A decree given by a foreign court was not recognised or enforced in
Turkey. With the increasing number of Turks living abroad since the
1960's, this priciple caused serious problems and inconvenience.
Overseas divorces are now perfectly feasible, but the respondent can
contest the foreign judgment in Turkish courts claiming that the
competent law has not been applied.

According to Turkish iInternational Private Law, the general principle is
still that family law and personal status are governed by national law,
that is, the main connecting factor is nationality (lex patriae), as
appears in Law no:2675 on International Private Law and Procedural Law
of 20/5/1982 which came into effect on 22/11/1982, regarding the law
to be applied to matters and relationships arising out of private law
with a foreign element, the international jurisdiction of Turkish courts
and the recognition and enforcement of foreign judgments (Art. 1).
According to this Law, The Turkish judge applies the provisions of
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foreign faw on his own initiative, but in the absence of such law, applies
Turkish Law (lex fori) (Art. 2). However, when a provision of a foreign
law applicable to a case is manifestly contrary to Turkish public policy
(ordre public) it is not applied and if regarded appropriate, Turkish Law
becomes applicable (Art. 5). For a Turkish national or a Turk with dual
nationality, Turkish Law is applicable and the natural- forum is the

Turkish courts (Art. 4).

Article 13 is relevant specifically to overseas divorces and judicial
separation. It states that the grounds for divorce and separation are
governed by the shared national law of the spouses. However, if the
spouses are of different nationalities, the law of the shared domicile
(lex domicilii} applies. In the absence of this, the law of the place of
habitual residence applies. If this is not to be found then Turkish law
applies. Turkish law is the last connecting factor in this chainl8,

The judge at all times looks at the law of the country with which the
legal relationship has the most real and substantial connection. This is
the case also regarding measures of custody and alimony uniess they are
of a temporary nature (Art. 20). Support is determined in connection

with the national law of the respondent.

Article 28 titled "suits related to the personal status of Turks" deals
with the position of Turks not domiciled in Turkey. If they do not or
cannot bring their cases to the courts of the country domicile, then they
can use the courts of residence or last residence in Turkey or the courts
of Ankara, Istanbu! or lzmir, Turkish courts having inherent jurisdiction.

The enforcement of a decision of a foreign court given and finalised
according to the laws of that country, is dependent upon the decision of
the Turkish courts as to its enforcement (exequatur decision), that is, it
is not self-executing (Art. 34). If the person against whom the decision
is to be enforced is not domiciled or resident in Turkey, then the Ankara,
Istanbul or lzmir courts have jurisdiction (Art. 35). Enforcement must be
requested by a petition (Art. 36) and certain documents, including a
certified copy and a certified translation of the judgment, must be
attached (Art. 37)19. Since when foreign law is applicable this is not an
absolute rule, an integrated set of enforcement rules has been
formulated by Art. 38, which states that for Turkish courts to grant an

18 See Gelikel, A, Milletlerarasi Ozel Hukuk, Beta: Istanbul, 1987, 2nd ed. pp. 65,

72.

19 2 HD. 17/6/1986, 5862/6076, whereby the High Court annulled the first
instance decision on enforcement, given on the sole evidence that there was a final
foreign judgment, with no certified translations and without investigating the
realisation of all the other conditions in Art. 38. Even photocopies are not enough (2

HD. 22/6/1987, 4260/5431).
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21 However, this is not an established rule either. See for a contrary decision by 2

15/5/1985. . .
gg Gelikel, op. cit., p. 156 and Nomer, E., Devietler Hususi Hukuku, Beta: Istanbul,

1988, 5th ed., p. 455.
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therefore Turkish Law) or has not considered all the subleties of the
relevant provision of the national law. It is not enough for example, to
prove that a foreign court has referred to Turkish Law; the law has to be
actually applied (2 HD. 14/4/1987, 2561/3270). If very similar
provisions exist in the laws of that foreign country, these too can be
applied as long as there is the same type of interpretation- and scrutiny.

So the rule is that Turkish nationals can petition for divorce in foreign
courts but those courts should apply Turkish Law according to article 13
of Law 2675. For example, in 15/4/1985, 1560/3531, the Second Civil
Division stated that "the Dutch court should have applied Turkish divorce
law since this condition is related to the public policy element (Art.
38/c). Whereas the Dutch court, claiming that the spouses had lived and
worked in the Netherlands since 1970, had accepted the Dutich way of
life and the petitioner having claimed not to have any social ties with
Turkey, applied Dutch Law. This is contrary to Art. 13/1 of Law 2675."
Here it is possible that the Division also regarded it contrary to public
policy to allow parties to evade the incidents of Turkish Law or attempt
to by-pass Turkish Law.

Since foreign judgments cannot create legal consequences in Turkey
unless they are recognised by Turkish courts, they cannot be used as
evidence (2 HD. 18/3/1983, 640/2979). Recognition is the acceptance of
the finality of the foreign judgment in Turkey. If recognition is
petitioned for without a request for an exequatur decision, then that
foreign judgment can be used as evidence and, upon recognition, the fact
of divorce can be entered into the register of births, marriages and
deaths. In the case of divorce between a Turk and a foreigner, the
investigation is sometimes carried out on the file without a hearing. But
even in these cases, doctrine supports the view that the parties should
be intimated of the proceedings since they may wish to contest the
petition23. For exequatur decisions this is in fact the established view
of the High Court (2 HD. 7/5/1985, 2202/4401).  Moreover, for the
enforcement of custody, alimony or compensation decisions given by
foreign courts, an exequatur decision is always necessary; and
recognition alone would not achieve this result.

Finally it is interesting to note that the High Court accepts that spouses
who have obtained a divorce decree abroad may want to petition for a
new divorce suit in the Turkish courts instead of asking for enforcement.
In the following case (14/1/1986, 11103/97), the first instance
decision rejected such a petition not seeing itself jurisdictionally
competent. The High Court, overturning the ruling, held that whatever the
reason "a Turkish national cannot be hindered in the pursuance of his

23 Gelikel, op. cit., p. 331.
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rights from applying to Turkish courts; this would lead to limiting his
Constitutional rights." However, if a Turk domiciled abroad obtains an
overseas divorce but nonetheless brings another case to a Turkish court
in respect of the same marriage, the respondent must be in a position to
contest this relying on res judicata. This possibility is confined by the
doctrine to Turks who do not have a domicile in Turkey24. In practice
such a challenge would not achieve much, the reason being that without a
Turkish court decision on recognition the foreign decree is not regarded
as final and therefore the doctrine of res judicata would not apply.

In sum, in cases of status, the rule of Turkish conflict of laws indicates
that national law should apply. When however, foreign courts apply
foreign law, an exequatur decision will only be refused if the Turkish
nationa! contests the foreign judgment. The Turkish courts cannot look
into this matter on their own initiative unless the consequences of the
enforcement of the foreign judgment is regarded as manifestly contrary
to Turkish public policy rules. As has been seen, there are many such
cases.

24 pig., pp. 256-257.
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