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Delgamuukw, also known as Earl Muldoe, suing on his own behalf and
on behalf of all the members of the Houses of Delgamuukw and Haaxw
(and others suing on their own behalf and on behalf of thirty-eight Gitksan
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Native law — Aboriginal rights — Title to land — Action by hereditary chiefs of two aboriginal houses for declaration
of ownership and jurisdiction — Action dismissed at trial — Nature of claim changed in Court of Appeal to aboriginal
title and self-government — Court of Appea varied trial judgment — Appeal to Supreme Court of Canada allowed in
part — New trial ordered — Trial judge allowed de facto amendment to pleadings to claim aboriginal rights other than
ownership and jurisdiction but de facto amendment did not extend to amalgamating individual claims into communal
claims — Prejudice would result to defendants because they would not know nature of claim they were required to meet
— Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11, s. 35(1).

Evidence --- Hearsay rule and exceptions — Exceptions — Reputation asto public matters

Aboriginal oral histories — Sacred oral traditions about ancestors and territories — Personal recollections of members
of plaintiff nations — Territorial affidavits filed by chiefs of individual houses within each nation relied on declarations
of deceased persons regarding use or ownership of lands — Aboriginal perspective on practices, customs, traditions and
relationship with land to be considered — Evidence relevant to show pre-sovereignty origin of current occupation —
Hearsay rule reputation exception applied to territorial affidavits— Evidence was related to particular locations, families
and communities, and might be unknown outside of particular community — Excluding affidavits relating to disputed
clamsignored fact that claimsto aboriginal rights and aboriginal title were amost always disputed.

Native law --- Constitutional issues— Reserves and real property — Application of provincial statutes

Province had no jurisdiction between 1871 and 1982 to extinguish aboriginal rights — Federal government has exclusive
jurisdiction pursuant to s. 91124 of Constitution Act, 1867, to legislate and extinguish aboriginal title — Provincial laws
of general application apply to Indians and Indian lands but cannot extinguish aborigina rights — Section 88 of Indian
Act does not permit provincial laws to extinguish aboriginal rights — No clear intent to extinguish — Constitution Act,
1867 (U.K.), 30 & 31 Vict,, c. 3, ss. 91124, 109 — Constitution Act, 1982, being Schedule B to the Canada Act 1982
(U.K.), 1982, c. 11, s. 35(1) — Indian Act, R.S.C. 1985, c. I-5, s. 88.

Native law --- Constitutional issues— Reserves and real property — Rightsand title— Federal or provincial title

Action by hereditary chiefs of two aborigina houses for declaration of ownership and jurisdiction — Tria judge
dismissed claim on ground that aboriginal interest was extinguished by pre-Confederation colonial enactments, but granted
declaration permitting plaintiffs to use unoccupied or vacant Crown land within territory for aboriginal sustenance or
cultural purposes subject to general law of province — Court of Appea varied trial judgment — Colonial enactments
do not extinguish all aboriginal interest in lands — Plaintiffs no longer retained aboriginal right of self-government or
jurisdiction over territory after exercise of sovereignty by Crown — Appeal to Supreme Court of Canada allowed in part
and new trial ordered — Province had no jurisdiction to extinguish aboriginal rights after 1871 — Errors of fact made
by trial judge and need for new trial made it impossible to determine whether claim to self-government was established
— Congtitution Act, 1867 (U.K.), 30 & 31 Vict., c. 3, ss. 91124, 109 — Constitution Act, 1982, being Schedule B to the
Canada Act 1982 (U.K.), 1982, c. 11, s. 35(1) — Indian Act, R.S.C. 1985, c. I-5, s. 88.

Native law --- Constitutional issues— Rightsunder constitutional statutes generally — Constitution Act, 1982

Section 35(1) of Constitution Act, 1982, protects aboriginal title at common law in its full form — Constitutionalization
of common law aboriginal rights did not exhaust content of s. 35(1) — Aborigina title is distinct from other aboriginal
rights — Aboriginal title arises where connection of group with piece of land is of central significance to distinct culture
— Aboriginal rights recognized and affirmed by s. 35(1) are not absolute — Rights may beinfringed upon by both federal
and provincial governments where test of justification is satisfied — Compensation required where rights infringed —
Errors of fact made at trial and need for new trial made it impossible to determine whether claim for self-government was
established — Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11, s. 35(2).

Native law --- Constitutional issues— Rightsunder constitutional statutes generally — General
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Occupation of land must be established from date of assertion of sovereignty to sustain claim for aboriginal title —
Aboriginal title arises from prior occupation of Canada by aboriginal peoples — Aboriginal title recognized by Royal
Proclamation, 1763 — British sovereignty over British Columbia was conclusively established by Oregon Boundary
Treaty, 1846 — Occupation sufficient to ground title depends on group's size, manner of life, material resources,
technological abilities and character of lands claimed — Connection with piece of land must be of central significance to
group's distinctive culture — Section 35(1) of Constitution Act, 1982, protects aboriginal title— Prior to 1982 aboriginal
rights could not be extinguished by provincial laws of general application — Section 88 of Indian Act does not have clear
and plain intent to extinguish aboriginal rights — Constitution Act, 1867 (U.K.), 30 & 31 Vict,, c. 3, ss. 91124, 109 —
Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11, s. 35(1) — Indian Act, R.S.C. 1985,
c. 1-5, s. 88 — Oregon Boundary Treaty, 1846 — Royal Proclamation, 1763 (U.K.), reprinted R.S.C. 1985, App. I, No. 1.

Native law --- Constitutional issues — Rights under constitutional statutes generally — Constitution Act, 1867
(British North America Act)

Federal government has exclusive jurisdiction pursuant to s. 91124 of Constitution Act, 1867, to legisate and extinguish
aborigina title — Constitution Act, 1867 (U.K.), 30 & 31 Vict., ¢. 3, ss. 91924, 109 — Constitution Act, 1982, being
Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11, s. 35(1) — Indian Act, R.S.C. 1985, c. I-5, s. 88.

Native law --- Practice and procedure — Evidence — Admissibility

Aboriginal oral histories — Sacred oral traditions about ancestors and territories — Personal recollections of members
of plaintiff nations — Territorial affidavits filed by chiefs of individual houses within each nation relied on declarations
of deceased persons regarding use or ownership of lands — Aboriginal perspective on practices, customs, traditions and
relationship with land to be considered — Evidence relevant to show pre-sovereignty origin of current occupation —
Hearsay rule reputation exception applied to territorial affidavits — Evidence related to particular locations, families and
communities, and might be unknown outside of particular community — Excluding affidavits relating to disputed claims
ignored fact that claimsto aboriginal rights and aboriginal title were amost always disputed.

Native law --- Practice and procedure — Pleadings and parties

Native law — Aboriginal rights — Title to land — Action by hereditary chiefs of two aboriginal houses for declaration
of ownership and jurisdiction — Action dismissed at trial — Nature of claim changed in Court of Appeal to aboriginal
title and self-government — Court of Appeal varied trial judgment — Appeal to Supreme Court of Canada allowed in
part — New trial ordered — Trial judge allowed de facto amendment to pleadings to claim aboriginal rights other than
ownership and jurisdiction, but de facto amendment did not extend to amalgamating individua claims into communal
claims — Prejudice would result to defendants because they would not know nature of claim they were required to meet
— Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11, s. 35(1).

Native law --- Reserves and real property — Rights and title— General

Test for aboriginal title— Land must have been occupied prior to sovereignty — Reliance on present occupation as proof
of pre-sovereignty occupation requires continuity between present and pre-sovereignty occupation — Occupation must
have been exclusive at sovereignty — Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c.
11, s. 35(1) — Royal Proclamation, 1763 (U.K.), reprinted R.S.C. 1985, App. |1, No. 1.

Native law --- Reserves and real property — Rightsand title— Nature of interest

Aboriginal title — Sui generis, held communally and inalienable to third parties except Crown — Recognized by Royal
Proclamation, 1763 — Arises from possession before assertion of British sovereignty — Right to use land for variety of
activities, not all of which need be aspects of practices, customs and traditionsintegral to distinctive cultures of aboriginal
societies — Uses must not threaten continuity of relationship of aborigina community to its land over time — If land to
be used in way inconsistent with aboriginal title, land must be surrendered to Crown and converted to nontitle lands —
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Congtitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11, s. 35(1) — Roya Proclamation,
1763 (U.K.), reprinted R.S.C. 1985, App. I, No. 1.

Practice --- Practice on appeal — Appeal to Supreme Court of Canada — Powers and duties of Supreme Court of
Canada on appeal — Hearing new issue on appeal

Action for ownership and jurisdiction over territory in British Columbia — Claims replaced in Court of Appeal with
claimsfor aboriginal title and self-government — Individual claimsamalgamated into two communal claims— Pleadings
not formally amended — Court of Appeal varied tria judgment — Plaintiffs appealed to Supreme Court of Canada —
Issue arose whether pleadings precluded hearing claims for aboriginal title and self-government — Appeal allowed in
part — New trial ordered — Formal amendment not necessary because tria judge allowed de facto amendment to permit
claim for aboriginal rights other than ownership and jurisdiction — De facto amendment was justified, given state of law
on aborigina title at time of amendment — Amendment does not pertain to amalgamating individual claims into two
collective claims — Collective claims not in issue at trial — Defect in pleadings would prejudice defendants if appeal
court considered merits — Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11, s. 35(1).

Practice --- Practice on appeal — Powers and duties of appellate court — Reversing findings of fact — Finding
by judge alone — General

Absent palpable and overriding error, appellate courts not to substitute their own findings of fact, even when trial judge
has misapprehended law applied to those facts — Appellate intervention warranted when trial court fails to appreciate
evidentiary difficulties inherent in adjudicating aboriginal claims when applying rules of evidence and when interpreting
evidence before court — Error in assessing oral historiesin action for aboriginal title merited allowing appeal in part and
ordering new trial.

Practice --- Practice on appeal — Appeal to Supreme Court of Canada — Power s and duties of Supreme Court of
Canada on appeal — Reversing findings of fact

Absent palpable and overriding error, appellate courts not to substitute their own findings of fact, even when trial judge
has misapprehended law applied to those facts — Appellate intervention warranted in cases involving determination of
aborigina rights when trial court fails to appreciate evidentiary difficulties inherent in adjudicating aboriginal claims —
Equal weight to be given to common law and perspective of aboriginal people on their practices, customs, traditions and
relationship with land — Error in finding of fact must be sufficiently serious that it was overriding and determinative in
assessment of balance of probabilities with respect to that factual issue — Error in assessing oral histories in action for
aboriginal title merited allowing appeal in part and ordering new trial.

Couronne --- Pratique et procédureimpliquant la Couronne provinciale— Action en jugement déclaratoire

Droit autochtone — Droits des autochtones — Titre aborigéne sur des terres — Chefs héréditaires de deux maisons ont
intenté une action revendiquant |a propriété du territoire et la compétence sur celui-ci — Action a été rejetée en premiére
instance — Nature de la revendication a été modifiée devant la Cour d'appel par la revendication du titre aborigéne
et celle de I'autonomie gouvernementale — Cour d'appel a modifié le jugement de premiére instance — Pourvoi a la
Cour supréme du Canada a été accueilli en partie — Nouveau proces a éé ordonné — Juge de premiere instance a
accepté des modifications de facto aux plaidoyers pour permettre la revendication de droits aborigénes autres que la
propriété et |acompétence, mais ces modifications defacto n'allaient pasjusgu'afusionner lesrevendicationsindividuelles
en revendications collectives — Défendeurs subiraient un préjudice en raison de l'incertitude quant a la nature de la
revendication a prouver — Loi constitutionnelle de 1982, constituant I'annexe B de la Loi de 1982 sur le Canada (R.-U.),
1982, c. 11, art. 35(1).

Preuve--- Régledel'exclusion du oui-dir e et exceptions— Exceptions— Réputation en matiéred'affairespubliques

Récits oraux autochtones — Traditions oral es sacrées au sujet des ancétres et des territoires — Souvenirs personnels des
membres des nations demanderesses — Affidavits territoriaux déposés par les chefs de chacune des maisons au sein de
chaque nation reposaient sur les déclarations de personnes décédées, portant sur I'utilisation ou la propriété des territoires
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— Perspective autochtone quant aux pratiques, coutumes, traditions et relations avec le territoire devait étre considérée
— Preuve pertinente pour démontrer que I'occupation actuelle précédait I'affirmation par 1a Couronne de sa souveraineté
sur le territoire — Exception a larégle du oui-dire relative a la réputation ou a la commune renommeée sappliquait aux
affidavits territoriaux — Preuve concernait des lieux, des familles et des communautés précis et pouvait étre inconnue a
|'extérieur d'une communauté particuliere — Exclusion des affidavits relatifs aux revendications contestées ne tenait pas
compte du fait que les revendications de droits autochtones et de titre aborigéne ont presgue toujours été contestés.

Droit autochtone--- Questionsconstitutionnelles— Réserveset bien immobilier — Application desloisprovinciales

Province n'avait pas compétence entre 1871 et 1982 pour abolir les droits ancestraux — Gouvernement fédéral a
compétence exclusive, en vertu du par. 24 del'art. 91 delaLoi constitutionnelle de 1867, pour Iégiférer et abolir un titre
aborigéne — Lois provinciales d'application générale sappliquent aux Indiens et aux territoires indiens mais ne peuvent
abolir des droits ancestraux — Article 88 de la Loi sur les Indiens ne permet pas aux lois provinciales d'abolir un droit
ancestral — Absence d'intention claire d'abolir — Loi constitutionnelle de 1867 (R.-U.), 30 & 31 Vict., c. 3, art. 91 par.
24, 109 — Loi congtitutionnelle de 1982, constituant I'annexe B delaLoi de 1982 sur le Canada (R.-U.), 1982, c. 11, art.
35(1) — Loi sur lesIndiens, L.R.C. 1985, c. I-5, art. 88.

Droit autochtone --- Questions constitutionnelles— Réserves et bien immobilier — Droitset titres— Titrefédéral
ou provincial

Chefshéréditaires de deux maisons ont intenté une action revendiquant |a propriété du territoire et |acompétence sur celui-
¢i — Juge du proces a rejeté la revendication au motif que les droits ancestraux ont été éteints par des décrets coloniaux
survenus avant la Confédération, mais il a accordé aux demandeurs le droit d'utiliser les terrains inoccupés ou vacants
appartenant ala Couronne et situés au sein du territoire, a des fins de subsistance ou pour des motifs culturels, sousréserve
du respect des lois d'application générale de la province — Cour d'appel a modifié le jugement de premiére instance —
Décrets coloniaux n'ont pas éteint tous les droits aborigénes quant au territoire — Demandeurs n'avaient désormais, ala
suite de I'exercice par la Couronne de sa souveraineté, plus droit a I'autonomie gouvernementale, ni compétence sur les
territoires— Pourvoi ala Cour supréme du Canada a été accueilli en partie et un nouveau proces a été ordonné— Province
n'avait pas compétence pour éteindre les droits ancestraux aprés 1871 — Erreurs de fait commises par e juge de premiére
instance et la nécessité de tenir un nouveau proces ont fait en sorte qu'il était impossible de déterminer si larevendication
d'autonomie gouvernementale avait, ou non, été établie— Loi constitutionnelle de 1867 (R.-U.), 30 & 31 Vict,, c. 3, art.
91 par. 24, 109 — Loi constitutionnelle de 1982, constituant I'annexe B de laLoi de 1982 sur le Canada (R.-U.), 1982, c.
11, art. 35(1) — Loi sur lesIndiens, L.R.C. 1985, c. I-5, art. 88.

Droit autochtone --- Questions constitutionnelles — Droits en vertu de lois constitutionnelle en général — Loi
congtitutionnelle de 1982

Paragraphe 35(1) delaLoi constitutionnelle de 1982 protege | e titre aborigéne de common law dans saforme compléte —
Constitutionnalisation des droits ancestraux reconnus en common law n'a pas vidé le par. 35(1) de son contenu — Titre
aborigeéne est distinct des autres droits aborigenes — Titre aborigéne nait lorsque |'attachement du groupe pour les terres
visées est tel que celles-ci feront partie intégrante de la définition de la culture distinctive du groupe — Reconnaissance
et I'affirmation des droits aborigenes par le par. 35 (1) n'est pas absolue — Atteinte peut étre portée a ces droits tant
par le gouvernement provincia que par le gouvernement fédéral, en autant que le critére de justification soit respecté —
Indemnisation est requise lorsgu'une atteinte a été portée aux droits — Erreurs de fait commises par le juge de premiére
instance et la nécessité de tenir un nouveau proces ont fait en sorte qu'il etait impossible de déterminer si larevendication
d'autonomie gouvernementale avait, ou non, été établie — Loi constitutionnelle de 1982, constituant I'annexe B dela L oi
de 1982 sur le Canada (R.-U.), 1982, c. 11, art. 35(1).

Droit autochtone--- Questionsconstitutionnelles— Droitsen vertu deloisconstitutionnelleen général — En général

Preuve d'une occupation antérieure a I'affirmation de la souveraineté sur les terres est nécessaire a la revendication d'un
titre aborigéne — Titre aborigéne est fondé sur I'occupation antérieure au Canada par |es autochtones — Titre aborigéne
a été reconnu par la Proclamation royale de 1763 — Souveraineté britannique sur la Colombie-Britannique a été établie
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de fagon décisive par le Oregon Boundary Treaty de 1846 — Occupation suffisante pour fonder le titre dépend de la
taille du groupe, de ses habitudes de vie, de ses ressources matérielles, de ses habilités technologiques et de la nature des
terres revendiquées — Attachement du groupe pour les terres visées doit étre tel que celles-ci feront partie intégrante de
la définition de la culture distinctive du groupe — Paragraphe 35(1) de la Loi constitutionnelle de 1982 protege le titre
aborigéne — Avant 1982, les droits ancestraux ne pouvaient étre éteints par des lois provinciales d'application générale
— Article 88 de la Loi sur les Indiens n‘avait pas comme objet clair et simple d'éteindre les droits ancestraux — LOi
congtitutionnelle de 1867 (R.-U.), 30 & 31 Vict., c. 3, art. 91 par. 24, 109 — Loi constitutionnelle de 1982, constituant
|'annexe B delaLoi de 1982 sur le Canada (R.-U.), 1982, c. 11, art. 35(1) — Loi sur lesIndiens, L.R.C. 1985, c. -5, art.
88 — Oregon Boundary Treaty, 1846 — Proclamation royale de 1763 (R.-U.) [réimprimée L.R.C. 1985, annexell, no 1].

Droit autochtone --- Questions constitutionnelles — Droits en vertu de lois constitutionnelle en général — Loi
constitutionnelle de 1867 (Acte deI'Amérique du nord britannique)

Gouvernement fédéral possede une compétence exclusive pour légiférer et abolir un titre aborigene en vertu de I'art. 91
par. 24 delaLoi constitutionnelle de 1867 — Loi constitutionnelle de 1867 (R.-U.), 30 & 31 Vict., c. 3, art. 91 par. 24, 109
— Loi consgtitutionnelle de 1982, constituant I'annexe B de la Loi de 1982 sur le Canada (R.-U.), 1982, c. 11, art. 35(1)
— Loi surlesIndiens, L.R.C. 1985, ch. I-5, art. 88.

Droit autochtone --- Pratique et procédure — Preuve — Admissibilité

Récits oraux aborigénes — Traditions orales sacrées relatives aux ancétres et aux territoires — Souvenirs personnels des
membres des nations demanderesses — Affidavits territoriaux déposés par les chefs de chacune des maisons au sein de
chague nation reposaient sur les déclarations de personnes décédées, portant sur I'utilisation ou la propriété des territoires
— Perspective autochtone quant aux pratiques, coutumes, traditions et relations avec le territoire devait étre considérée
— Preuve pertinente pour démontrer que I'occupation actuelle précédait I'affirmation par la Couronne de sa souveraineté
sur le territoire — Exception a la reégle du oui-dire relative a la réputation ou a la commune renommée sappliquait aux
affidavits territoriaux — Preuve concernait des lieux, des familles et des communautés précis et pouvait étre inconnue a
I'extérieur d'une communauté particuliére — Exclusion des affidavits relatifs aux revendications contestées ne tenait pas
compte du fait que les revendications de droits autochtones et de titre aborigéne ont presque toujours été contestées.

Droit autochtone --- Pratique et procédure — Actes de procédure et parties

Droit autochtone — Droits des autochtones — Titre aborigéne sur des terres — Chefs héréditaires de deux maisons ont
intenté une action revendiquant |a propriété du territoire et la compétence sur celui-ci — Action a été rejetée en premiére
instance — Nature de la revendication a été modifiée devant la Cour d'appel par la revendication du titre aborigéne
et celle de I'autonomie gouvernementale — Cour d'appel a modifié le jugement de premiére instance — Pourvoi a la
Cour supréme du Canada a été accueilli en partie — Nouveau procés a éé ordonné — Juge de premiére instance a
accepté des modifications de facto aux plaidoyers pour permettre la revendication de droits aborigénes autres que la
propriété et |acompétence, mais ces modifications de facto n'allaient pasjusgu'afusionner lesrevendicationsindividuelles
en revendications collectives — Défendeurs subiraient un préudice en raison de I'incertitude quant a la nature de la
revendication a prouver — Loi constitutionnelle de 1982, constituant I'annexe B delaLoi de 1982 sur le Canada (R.-U.),
1982, c. 11, art. 35(1).

Droit autochtone --- Réserves et bien immobilier — Droits et titre— En général

Critere relatif au titre aborigene — Occupation du territoire doit ére antérieure a I'affirmation de la souveraineté —
Occupation actuelle requiére, pour fonder la preuve d'occupation antérieure a la souveraineté, une continuité entre
|'occupation présente et celle précédant |asouveraineté— Occupation doit avoir été exclusive au moment delasouveraineté
— Loi constitutionnelle de 1982, congtituant I'annexe B delaLoi de 1982 sur le Canada (R.-U.), 1982, c. 11, art. 35(1) —
Proclamation royae de 1763 (R.-U.) [réimprimée L.R.C. 1985, annexe |1, no 1].

Droit autochtone --- Réserves et bien immobilier — Droits et titre— Nature du droit
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Titre aborigéne — Droit sui generis, détenu collectivement, inaliénable et non transférable a d'autres parties que la
Couronne— Reconnu par laProclamation royale de 1763 — Origine de lapossession avant | 'affirmation delasouveraineté
britannique — Droit d'utiliser le territoire pour différentes fins, lesquelles ne doivent pas nécessairement étre des aspects
de coutumes, pratiques et traditions autochtones faisant partie intégrante d'une culture autochtone distinctive— Utilisation
ne doit pas nuire ala continuité du lien gu'entretient la communauté aborigene envers son territoire au fil du temps — Si
le territoire devait étre utilisé d'une maniére que ne permet pas le titre, il devrait alors étre cédé ala Couronne et converti
en terre non visée par un titre aborigene — Loi constitutionnelle de 1982, constituant I'annexe B delaLoi de 1982 sur le
Canada (R.-U.), 1982, c. 11, art. 35(1) — Proclamation royale de 1763 (R.-U.) [réimprimée L.R.C. 1985, annexe 1, no 1].

Pratique--- Pratiquelorsd'un pourvoi — Pourvoi ala Cour supréme du Canada— Pouvoirset devoirsdela Cour
supréme du Canada lorsd'un pourvoi — Audition d'une nouvelle question lors du pour voi

Action réclamant la propriété et la compétence sur un territoire situé en Colombie-Britannique — Revendications ont
été modifiées en Cour d'appel par la revendication d'un titre aborigéne et celle de 'autonomie gouvernementale —
Revendications individuelles ont été fusionnées en deux revendications collectives — Actes de procédure n'ont pas éé
formellement modifiés — Cour d'appel a modifié le jugement de premiére instance — Demandeurs ont formé un pourvoi
devant laCour supréme du Canada— Question de savoir si les actes de procédure empéchaient, ou non, la Cour d'entendre
les revendications du titre aborigéne et de I'autonomie gouvernemental e a été soulevée — Pourvoi a été accueilli en partie
— Nouveau proces a été ordonné — Modification formelle n'était pas nécessaire car le juge du procés avait accueilli des
maodifications de facto pour permettre la revendication d'autres droits aborigénes que la propriété et la compétence —
Modifications de facto étaient justifiées, étant donnée I'état du droit sur le titre aborigéne au moment des modifications
— Modifications ne référaient pas a la fusion des revendications individuelles en deux revendications collectives —
Revendications collectives ne faisaient pas I'objet en premiére instance — Défaut des actes de procédure entrainerait un
préjudice pour les défendeurs si la Cour d'appel examinait le fond del'affaire— Loi constitutionnelle de 1982, constituant
I'annexe B delaLoi de 1982 sur le Canada (R.-U.), 1982, c. 11, art. 35(1).

Pratique--- Pratiquelor sd'un pourvoi — Pouvoir set devoirsd'un tribunal d'appel — M odification desconclusions
defait — Conclusions du juge seul — En général

Sauf erreur manifeste et dominante, lescoursd'appel nedevraient pas substituer leurs propres conclusionsdefait acellesdu
juge de premiéreinstance, mémelorsque cedernier amal saisi ledroit qu'il aappliqué aux faits en question — Intervention
d'une cour d'appel est justifiée lorsgue le juge de premiére instance ne tient pas compte des difficultés de preuve inhérentes
al'examen des revendications de droits ancestraux lorsgqu'il applique les regles de preuve et interprete la preuve qui lui est
présentée — Erreur dans |'appréciation des récits oraux dans une action relative a un titre aborigéne justifiait d'accueillir
le pourvoi et d'ordonner un nouveau proces.

Pratique --- Pratique lors d'un pourvoi — Pourvoi devant la Cour supréme du Canada — Pouvoirs et devoirs de
la Cour supréme du Canada lorsd'un pourvoi — M odification des conclusions de fait

Sauf erreur manifeste et dominante, lescoursd'appel nedevraient pas substituer leurs propres conclusionsdefait acellesdu
juge de premiéreinstance, mémelorsque cedernier amal saisi ledroit qu'il aappliqué aux faits en question — Intervention
d'une cour d'appel est justifiée lorsgue e juge de premiére instance ne tient pas compte des difficultés de preuve inhérentes
a l'examen des revendications de droits ancestraux lorsqu'il applique les régles de preuve et interpréte la preuve qui lui
est présentée — Common law et le point de vue des autochtones a I'égard de leurs pratiques, coutumes, traditions et
rattachement avec le territoire doivent recevoir une considération d'égale importance — Erreur dans |'appréciation des
conclusions de fait doit étre sérieuse au point de correspondre & une erreur manifeste et dominante dans I'évaluation de la
balance des probabilités relativement aux faits en question — Erreur dans I'appréciation des récits oraux dans une action
relative a un titre aborigéne justifiait d'accueillir le pourvoi et d'ordonner un nouveau proces.

The plaintiffswere hereditary chiefswho, both individually and on behalf of their two "houses," claimed separate portions

of 58,000 square kilometres in northwest British Columbia. The plaintiffs brought an action against the province of British
Columbiafor ownership and jurisdiction over theterritory. The province counterclaimed for adeclaration that the plaintiffs
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had no right or interest in and to the territory or, alternatively, that the cause of action should be for compensation from
the government of Canada.

Attrial, the plaintiffs submitted oral historiesin evidenceto show the plaintiffs' historical use and occupation of theterritory
and to prove the central significance of the claimed lands to their distinctive cultures. The histories included sacred oral
traditions about ancestors and territories, personal recollections of membersof the plaintiff nations, and territorial affidavits
filed by the chiefs of the individual houses within each nation. The trial judge did not admit the oral histories or gave
them little independent weight. The tria judge held that the plaintiffs failed to show the requisite degree of occupation
for ownership.

Thetrial judge dismissed the claims for ownership, jurisdiction and aboriginal rightsin theterritory. Thetrial judge was of
the view that the plaintiffs aboriginal interest was extinguished by pre-Confederation colonial enactments. Thetrial judge
granted a declaration that the plaintiffs were entitled to use unoccupied or vacant land, subject to the general law of the
province. Thetria judge dismissed both the claim for damages and the counterclaim by the province.

At the Court of Appeal, the claims for ownership and jurisdiction were replaced with claims for aboriginal title and self-
government. Theindividual claims by each house were amalgamated into two communal claims, one advanced on behal f
of each nation. The pleadings were not formally amended. The trial judgment was varied. A declaration was granted that
the plaintiffs' aboriginal rights were not all extinguished by the colonial instruments enacted before British Columbia
entered Confederation in 1871. A declaration was granted that the plaintiffs had unextinguished, nonexclusive aboriginal
rights, formerly protected at common law and now protected under s. 35(1) of the Constitution Act, 1982. Therights were
not ownership or property rights. A declaration was not granted regarding jurisdiction over land and resources or people
in the territory. The decision of the trial judge dismissing the claim for damages was affirmed.

On appeal to the Supreme Court of Canada, the claim was transformed into primarily one for aborigina title over the
land in question. The issues were whether: (1) the pleadings precluded the court from hearing the claims for aboriginal
title and self-government; (2) the court could interfere with the factual findings made by the trial judge; (3) the content
of aboriginal title and the requisite elements of its proof could be identified and a determination made of how aboriginal
title was protected by s. 35(1) of the Constitution Act, 1982; (4) the plaintiffs established a claim to self-government; and
(5) the province had power to extinguish aborigina rights after 1871, either under its own jurisdiction or through s. 88
of the Indian Act.

Held: The appeal was alowed in part, the cross-appeal was dismissed, and a new trial was ordered.

Per Lamer C.J.C. (Cory and Major JJ. concurring:) The claimswere properly before the court without aformal amendment
to the pleadings. Thetrial judge allowed ade facto anendment to permit aclaim for aboriginal rights other than ownership
and jurisdiction. The defendants failed to appeal from that ruling, so the ruling of the trial judge must stand. It was just
and appropriate for the trial judge to allow an amendment to the pleadings, given the uncertainty at that time surrounding
the nature and content of aboriginal rights at common law and under s. 35(1) of the Constitution Act, 1982. However,
there had been no amendment made to amalgamate the individual claims by the houses into two collective claims, one for
aborigina title and one for self-government. The collective claims were not in issue at trial. To frame the case on appeal
in adifferent manner would prejudice the defendants by retroactively denying them the opportunity to know the plaintiffs
case. The defect in the pleadings prevented the court from considering the merits of the appeal. A new trial was necessary.

Absent palpable and overriding error, appellate courts should not substitute their own findings of fact, even when the trial
judge has misapprehended the law applied to those facts. In cases involving a determination of aborigina rights, appellate
intervention is warranted when the trial court fails to appreciate the evidentiary difficulties inherent in adjudicating
aboriginal claims. Aborigina rightsaretruly sui generisand demand a unique approach to the treatment of evidence. Those
rights are aimed at the reconciliation of the prior occupation of North America by distinctive aboriginal societies with the
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assertion of Crown sovereignty over Canadian territory. Equal weight should be given to the perspective of the common
law and the perspective of aboriginal people on their practices, customs, traditions and relationship with the land. The
accommodation must not strain the Canadian legal and constitutional structure. Notwithstanding this special approach,
even when atrial judge has erred in making a finding of fact, the error must be sufficiently serious that it was overriding
and determinative in the assessment of the balance of probabilities with respect to that factual issue.

A new trial was warranted because the trial judge erred in his treatment of the oral histories. Oral histories have a broad
social role as arepository of the historical knowledge for a culture and are an expression of the important laws, history,
traditions and territory of a house. They are largely out-of-court statements passed on through an unbroken chain across
the generations of a particular aboriginal nation to the present-day. The trial judge expected the oral history to provide
definitive and precise evidence of pre-contact aboriginal activities on the territory in question. Even if the oral history
could not conclusively establish pre-sovereignty land occupation, it could still be relevant to show that current occupation
originated pre-sovereignty. The use and occupation of the lands together with the central significance of those lands are
relevant to proof of aboriginal title. The trial judge erred by refusing to apply the hearsay rule reputation exception to the
territorial affidavitsfiled by the plaintiff chiefs. The affidavits stated theterritorial holdings of each of the housesand relied
upon the declarations of deceased persons regarding the use or ownership of lands. The requirement that a reputation be
known in the general community ignored the fact that oral histories generally related to particular locations, families and
communities, and might be unknown outside of that community, even to other aboriginal nations. Excluding the affidavits
because they related to disputed claims ignored the fact that claims to aboriginal rights and aboriginal title were almost
always disputed. Had the oral histories been correctly assessed, the conclusions on these issues of fact might have been
very different.

Aboriginal titleisasui generisinterest inland which conferstheright to exclusive use and occupation of land for avariety of
activities. Not all activities need be aspects of practices, customs and traditionswhich areintegral to the distinctive cultures
of aboriginal societies. The relationship between an aboriginal community and the lands over which it has aboriginal title
has an important noneconomic component. The land has an inherent and unique value to that community. The range of
uses must not be irreconcilable with the nature of the attachment to the land which forms the basis of the particular group's
aboriginal title. Aboriginal titleisinalienable and cannot betransferred, sold or surrendered to anyone other than the Crown.
Aboriginal titleis held communally and cannot be held by individual aboriginal persons. Aborigina title was recognized
by the Royal Proclamation, 1763. Aboriginal title arises from the prior occupation of Canada by aboriginal peoples. The
physical fact of occupation derives from the common law principle that occupation is proof of possessionin law. It arises
from possession before the assertion of British sovereignty whereas normal estates like fee simple arise afterward.

The same legal principles govern the aboriginal interest in reserve lands as govern lands held pursuant to aboriginal title.
Thenatureof theaboriginal interest inreservelandsisvery broad. Reservelandsare held for the use and benefit of the bands
which occupy them and are not restricted to practices, customs and traditions integral to distinctive aboriginal cultures.
Reserve lands may be used for any other purpose for the general welfare of the band. Thisincorporates a reference to the
present-day needs of aborigina communities and is not defined in terms of aboriginal practices, customs and traditions
nor in terms of those activities which have their origin pre-contact.

Thelaw of aboriginal title seeksto determine the historic rights of aboriginal peoplesto land and to afford legal protection
to prior occupation in the present day. Implicit in this protection is arecognition of the importance of the continuity of the
relationship of an aborigina community to its land over time. Occupancy is determined by reference to the activities that
have taken place on the land and the uses to which the lands have been put by the particular group.

Aboriginal titleisacommon law right whose existence was recognized well before 1982. Section 35(1) of the Constitution
Act, 1982 accords constitutional statusto those rightswhich existed in 1982. However, the constitutionalization of common
law aboriginal rights does not exhaust the content of s. 35(1). The existence of an aboriginal right at common law is
sufficient, but not necessary, for the recognition and affirmation of that right by s. 35(1). Although aborigind title is
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a species of aboriginal rights recognized and affirmed by s. 35(1), it is distinct from other aboriginal rights because it
arises where the connection of agroup with a piece of land was of central significanceto their distinct culture. Aboriginal
rights recognized by s. 35(1) fall along a spectrum according to their degree of connection with the land. At one end
are practices, customs and traditions integral to the distinctive aboriginal culture of the group claiming the right, but the
use and occupation of the land where the activity occurs are not sufficient to support a claim of title to the land. In the
middle are site-specific rights to engage in a particular activity on aparticular piece of land for which an aboriginal group
may not be able to demonstrate title to the land. At the other end of the spectrum is aboriginal title itself which confers
aright to the land. The purpose of s. 35(1) is to reconcile the prior presence of aborigina peoples with the assertion of
Crown sovereignty. Two aspects of the prior presence are the occupation of the land, and the prior social organization and
distinctive cultures of aboriginal peoples on that land.

The test for identification of aboriginal rights is distinct from the test for the identification of aborigina title. The time
for identification of aboriginal rights is the time of first contact. For aborigina title, the requirement that the land be
integral to the distinctive culture of the claimants is subsumed by the requirement of occupancy. The group asserting the
claim to aboriginal title must establish that it occupied the lands in question when the Crown asserted sovereignty. If
there is reliance on present occupation as proof of occupation pre-sovereignty, there must be continuity between present
and pre-sovereignty occupation and, at sovereignty, that occupation must have been exclusive. It is not necessary that the
occupation be unbroken or that its nature remain unchanged as long as a substantial connection between the people and
the land is maintained and the uses are consistent with continued use by future generations of aboriginals. Theoretically,
aborigina title arises out of prior occupation of the land by aboriginal peoples and out of the relationship between the
common law and pre-existing systems of aborigina law. Aboriginal title is a burden on the Crown's underlying title.
Aboriginal title crystallized when sovereignty was asserted. At common law, occupation or possession is sufficient to
ground aboriginal title and it is not necessary to prove that the land was a distinctive or integral part of the aboriginal
society before the arrival of Europeans. The date of sovereignty is more certain than the date of first contact.

Both the common law and the aboriginal perspectives on land should be considered in establishing the proof of occupancy.
Thewaysto establish physical occupation include the construction of dwellings through cultivation and enclosure of fields
to the regular use of definite tracts of land for hunting, fishing or otherwise exploiting its resources. The considerations
in determining whether occupation sufficient to ground title is established are: the group's size, manner of life, material
resources, technological abilities, and character of the lands claimed. Given the occupancy requirements in the test for
aboriginal title, it was not necessary to explicitly consider whether a group demonstrated a connection with the piece of
land as being of central significance to its distinctive culture. Any land that was occupied pre-sovereignty and with which
the parties have since maintained a substantial connection is sufficiently important to be of central significance to the
culture of the claimants. Exclusive occupancy and the possibility of joint title could be reconciled by recognizing that joint
title could arise from shared exclusivity. The common law should develop to recognize aboriginal rights and aboriginal
title as they were recognized either by de facto practice or by aborigina systems of governance.

The aborigina rights recognized and affirmed by s. 35(1), including aboriginal title, are not absolute. The rights may
be infringed by both the federal and provincial governments where the test of justification is satisfied. The infringement
must be in furtherance of a compelling and substantial legislative objective. The infringement must be consistent with
the special fiduciary relationship between the Crown and aboriginal peoples. The range of legidative objectives that
can justify infringement is broad. Most objectives can be traced to the reconciliation of prior occupation of North
America by aboriginal peopleswith the assertion of Crown sovereignty. The development of agriculture, forestry, mining
and hydroelectric power, the general economic development of the interior of British Columbia, the protection of the
environment or endangered species, and the building of infrastructure and the settlement of foreign popul ations to support
those aims are objectives consistent with this purpose and, in principle, can justify the infringement of aboriginal title.
Aboriginal title encompasses the right to exclusive use and occupation of land. Aboriginal title encompasses the right to
choose the uses to which land can be put, subject to the limit that the uses cannot destroy the ability of the land to sustain
future generations. Lands held pursuant to aborigina title have an economic component. The right to exclusive use and
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occupation of land is relevant to the degree of scrutiny of the infringing measure of action. The fiduciary relationship
between the Crown and aboriginal peoples may be satisfied by the involvement of aboriginal peoplesin decisions taken
with respect to their lands. Thereisawaysaduty of consultation. Compensation isrelevant to the question of justification.
Fair compensation will ordinarily be required when aboriginal titleis infringed.

Theerrors of fact made by thetrial judge and the need for anew trial madeit impossible for this court to determine whether
the claim to self-government had been established.

Pursuant to s. 91124 of the Constitution Act, 1867, thefederal government hasthe exclusive power to legislatein relation to
Indiansand landsreserved for Indians. Thisincludesthe power to legiateinrelation to aboriginal titleand, by implication,
confers jurisdiction to extinguish aboriginal rights, including aboriginal title. Under s. 109 of the Constitution Act, 1867,
the provincial Crown's ownership of land, held pursuant to aboriginal title, is separate from jurisdiction over that land.
Section 91924 protects a core of federal jurisdiction from provincial laws of general application through the doctrine of
inter-jurisdictional immunity. The core of federal jurisdiction includes matters touching on "Indianness’ or the "core of
Indianness." The aboriginal rights that are recognized and affirmed by s. 35(1) of the Constitution Act, 1982, are defined
as protecting the occupation of land and the activities which are integral to the distinctive aboriginal culture of the group
claiming theright. Aboriginal rights are part of the core of Indianness at the heart of s. 91924. Prior to 1982, they could not
be extinguished by provincial laws of general application. Provincial laws which would otherwise not apply to Indians do
so by s. 88 of the Indian Act, which incorporates by reference provincial laws of general application. Section 88 extends
the effect of provincial laws of general application which cannot apply to Indians and Indian lands because they touch on
the Indianness at the core of s. 91124. Section 88 does not have the requisite clear and plain intent to extinguish aboriginal
rights.

Per LaForest J. (L'Heureux-Dubé J. concurring:) The amalgamation of the plaintiffs' individual claimswas adefect inthe
pleadings and technically prevented a consideration of the case on the merits. A more substantive defect in the pleadings
was that the plaintiffs sought a declaration of "aboriginal title" but attempted to prove that they had complete control over
theterritory. The plaintiffs argued that by virtue of their social and land tenure systemsthey acquired an absoluteinterest in
the claimed territory, including ownership of and jurisdiction over the land. Thisrequired proof of governance and control,
as opposed to proof of general occupation of the affected land. What the plaintiffs sought by declaratory relief and what
they set out to prove were two different matters.

Aborigina title is based on the continued occupation and use of the land as part of the aboriginal peoples' traditional
way of life. This sui generis interest is not equated with fee simple ownership nor can it be described with reference to
traditional property law concepts. Theaboriginal right of occupancy isgenerally inalienable, except to the Crown. Defining
the aboriginal right of occupancy is a highly contextual one. There is a distinction between the recognition of a general
right to occupy and possess ancestral lands, and the recognition of a discrete right to engage in an aboriginal activity in a
particular area. The latter isthe traditional use that has continued from pre-contact times of a particular areafor particular
purposes. In contrast, ageneral claim to occupy and possess vast tracts of territory isthe right to use the land for a variety
of activitiesrelated to the aboriginal society's habits and mode of life, not all of which need be aspects of practices, customs
and traditionswhich are integral to the distinctive cultures of aboriginal societies. In defining the nature of aboriginal title,
reference need not be made to statutory provisions and regulations dealing with reserve lands. Although the interest in a
reserve derives from, and is of the same nature as, the interest of an aboriginal society in itstraditional tribal lands, it does
not follow that specific statutory provisions governing reserve lands should automatically apply to traditional tribal lands.

The key factorsfor recognizing aborigina rights under s. 35(1) are: precision, specificity, continuity and centrality. These
were met in the present case. The nature of an aboriginal claim must be identified precisely with regard to particular
practices, customs and traditions. When dealing with a claim of aboriginal title, the focus is on the occupation and use
of the land as part of the aborigina society's traditional way of life. An aborigina society must specify the area that
has been continuously used and occupied. It must identify the general boundaries of the occupied territory. Exclusivity
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means that an aboriginal group must show that a claimed territory is its ancestral territory and not the territory of an
unconnected aboriginal society. A finding of joint occupancy is not precluded. The aboriginal right of possession is based
on the continued occupation and use of traditional tribal lands since the assertion of Crown sovereignty. However, the
date of sovereignty may not be the only relevant time to consider. Continuity may exist where the present occupation of
one areais connected to the pre-sovereignty occupation of another area. Aboriginal peoples claiming aright of possession
may provide evidence of present occupation as proof of prior occupation. There is no need to establish an unbroken chain
of continuity. If aboriginal peoples continue to occupy and use the land as part of their traditional way of life, theland is
of central significance to them. Aborigina occupancy refers not only to the presence of aboriginal peoplesin villages or
permanently settled areas but includes the use of adjacent lands and even remote territories to pursue a traditional mode
of life. Occupancy is part of aboriginal culture in a broad sense and is absorbed into the notion of distinctiveness.

Government regulation can infringe aboriginal rights if the test of justification under s. 35(1) is met. Valid legisative
objectives include the general economic development of the interior of British Columbia, through agriculture, mining,
forestry and hydroelectric power, as well as the related building of infrastructure and settlement of foreign populations.
These obj ectives are subject to accommodation of the aboriginal peoples’ interests. Thisaccommodation must alwaysbein
accordance with the honour and good faith of the Crown. One aspect of accommaodation isthe notification and consultation
of aboriginal peoples with respect to the development of the affected territory. Another aspect isfair compensation.

There was insufficient evidence before the court to make any determination on the issue of self-government.

The province does not have authority to extinguish aboriginal rights under the Constitution Act, 1867, or pursuant to s.
88 of the Indian Act.

Per McLachlin J.: The reasons of the Chief Justice were concurred in. There was also substantial agreement with the
comments of La Forest J.

L esappel ants, tous des chefshéréditaires Wet'suwet'en ou Gitksan, revendiquent tant en leur propre nom qu'au nomdeleurs
«maisons » des parties distinctes d'un territoire de 58 000 kilométres carrés situé en Colombie-Britannique. Aux finsdela
revendication, cegrand territoire aété divisé en 133 territoires distincts, revendiqués par les 71 maisons. Y sont représentés
tous les Wet'suwet'en et toutes les maisons Gitksan, a l'exception de 12. Initialement, les appelants revendiquaient la «
propriété » du territoire et la « compétence » sur celui-ci. (Devant la Cour, cette revendication a changé et est devenue
principalement la revendication d'un titre aborigéne sur le territoire en question.) La Colombie-Britannique a présenté une
demande reconventionnelle dans laquelle elle sollicite une décl aration portant que | es appel ants n'ont aucun droit ou intérét
dans le territoire, ou, subsidiairement, que la cause d'action des appelants devrait étre I'obtention d'une indemnité de la
part du gouvernement du Canada.

Au proces, les appelants ont fondé leur revendication sur la« propriété » et I'utilisation historiques d'un ou de plusieurs des
territoires. En outre, les maisons Gitksan ont un « adaawk », c'est-a-dire un ensemble de traditions orales sacrées au sujet
de leurs ancétres, de leur histoire et de leurs territoires. Chaque maison Wet'suwet'en possede un « kungax », c'est-a-dire
un chant, une danse ou une représentation spirituelle qui les rattache aleur territoire. Ces deux éléments ont été déposés
en preuve au nom des appelants. Le signe le plus important du lien spirituel entre les différentes maisons et leur territoire
est la salle des célébrations. C'est |a que les Wet'suwet'en et les Gitksan disent et redisent leurs récits et identifient leurs
territoires afin de se rappeler le lien sacré qu'ils entretiennent avec leurs terres. Ces célébrations ont une fin rituelle, mais
elles sont aussi I'occasion de prise de décisions importantes.

Lejuge de premiére instance n'a pas accepté les récits oraux que les appel ants présentaient comme éléments de preuve de
leur attachement au territoire. Il argjeté I'action contre le Canada, il arejeté les revendications, par les demandeurs, dela
propriété du territoire, delacompétence sur celui-ci ou dedroits ancestraux ason égard, il aaccordé une déclaration portant
guelesdemandeursavaient ledroit d'utiliser toute terreinoccupée ou vacante, sous réserve du respect desloisd'application
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générale de la province, il arejeté la demande de dommages-intéréts et il a rejeté la demande reconventionnelle de la
province. Il n'a rendu aucune ordonnance concernant les dépens. En appel, la revendication initiale a été modifiée de
deux facons. Premiérement, les revendications relatives a la propriété des territoires et a la compétence sur ceux-ci ont
été rempl acées respectivement par larevendication du titre aborigéne et la revendication de I'autonomie gouvernementale.
Deuxiémement, les revendications individuelles présentées par chague maison ont été fusionnées en deux revendications
collectives, une au nom de chague nation. Aucune modification en ce sens n'a été apportée formellement aux actes de
procédure. L'appel a été rejeté par la Cour d'appel alamajorité.

Les principales questions dans le pourvoi sont les suivantes: (1) Les actes de procédure empéchent-ils la Cour d'examiner
les revendications relatives au titre aborigene et a I'autonomie gouvernementale? (2) Quel pouvoir la Cour supréme du
Canada a-t-€lle de modifier les conclusions de fait du juge de premiére instance? (3) Quel est e contenu du titre aborigene,
comment est-il protégé par le par. 35(1) delaLoi constitutionnelle de 1982 et comment fait-on la preuve de son existence?
(4) Lesappelants ont-ils établi e bien-fondé de leur revendication de I'autonomie gouvernementale? (5) Laprovince avait-
elle, aprés 1871, le pouvoir d'éteindre des droits ancestraux soit par I'exercice de sa propre compétence soit par |'effet de
|'art. 88 delaLoi sur les Indiens?

Arrét: Lepourvoi aété accuellli en partie et le pourvoi incident a été rejeté.
La Cour était-€lle réguliérement saisie des revendications?

Lamer, J.C.C., Cory, McLachlin et Mgjor, JJ.: La Cour était réguliérement saisie desrevendications. Méme si les actes de
procédure n'ont pas été formellement modifiés, lejuge de premiereinstance abel et bien accepté une modification de facto
pour permettre larevendication de droits ancestraux autres que lapropriété et lacompétence. Lesintimésn'ont pasinterjeté
appel contre cette modification de facto et la décision du juge de premiére instance sur ce point doit &re maintenue.

Aucune modification n'a été apportée en ce qui a trait a la fusion des revendications individuelles présentées par les
maisons Wet'suwet'en et Gitksan en deux revendications collectives, une pour chague nation, sollicitant un titre aborigéne
et ['autonomie gouvernemental e. L esrevendications collectives n'étaient tout simplement pasen litige en premiéreinstance,
et redéfinir le litige en appel aurait pour effet de nier rétroactivement aux intimés la possibilité de savoir quelle est la
cause des appelants.

Il est nécessaire de tenir un nouveau procés. Premiérement, le vice dans les actes de procédure a empéché la Cour
d'examiner le fond du pourvoi. Il reviendra aux parties & un nouveau proces de se demander s une modification est
nécessaire pour rendre les actes de procédure conformes alapreuve. En outre, sauf erreur manifeste et dominante, lescours
d'appel ne devraient pas substituer leurs propres conclusions de fait a cell es du juge de premiére instance, méme lorsgque ce
dernier amal saisi ledroit qu'il aappliqué aux faitsen question. Par contre, une cour d'appel est justifiée d'intervenir dansle
cas ol le juge de premiére instance n'a pas tenu compte des difficultés de preuve inhérentes a l'examen des revendications
de droits ancestrauix, lorsqu'il a appliqué les régles de preuve et ainterprété la preuve qui lui était présentée.

La Forest et L'Heureux-Dubé, JJ.: La fusion des revendications individuelles des appelants a empéché, sur le plan
de la forme, la Cour d'examiner le fond de I'affaire. Cependant, les actes de procédure posent un probléme encore
plus substantiel. Méme si les appelants ont sollicité un jugement déclarant I'existence d'un « titre aborigéne », ils ont
essentiellement tenté d'établir qu'ils exergaient un contréle complet sur le territoire en question. | Sensuit que ce que les
appelants ont demandé ala Cour de leur reconnéitre, par voie de jugement déclaratoire, et ce qu'ils se sont efforcésd'établir
par la preuve, étaient deux choses différentes. Latenue d'un nouveau procés doit étre ordonnée.

McLachlin, J., est largement en accord avec ces motifs.
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Le pouvoir de la Cour de modifier les conclusions de fait du juge de premiére instance

Lamer, J.C.C., Cory, McLachlin et Mgjor, JJ.: Les conclusions de fait tirées en premiére instance ne pouvaient étre
maintenues en raison du fait que le traitement accordé aux divers types de récits oraux par le juge de premiére instance
ne respecte pas les principes établis dans R. ¢. Vanderpest. Ces récits ont été invoqués pour tenter d'établir I'occupation
et l'utilisation du territoire contesté, condition essentielle & I'existence du titre aborigéne. Aprés avoir refusé d'admettre
ces récits oraux ou de leur accorder quelque valeur probante indépendante que ce soit, le juge de premiére instance est
arrivé ala conclusion que les appelants n'avaient pas démontré I'existence du degré d'occupation requis du territoire pour
fonder la « propriété » de celui-ci. Si le juge du proces avait apprécié correctement les récits oraux, ses conclusions sur
ces questions de fait auraient pu étre trés différentes.

Le contenu du titre aborigéne, la facon dont il est protégé par le par. 35(1) de la Loi constitutionnelle de 1982 et les
exigences en matiére de preuve de son existence

Lamer, J.C.C., Cory, McLachlinet Mgjor, JJ.: Letitre aborigéne comprend ledroit d'utiliser et d'occuper defacon exclusive
lesterres détenues en vertu de cetitre pour différentesfins qui ne doivent pas nécessairement étre des aspects de coutumes,
pratiques et traditions autochtones faisant partie intégrante d'une culture autochtone distinctive. Ces utilisations protégées
ne doivent pas étre incompatibles avec la nature de |'attachement qu'a le groupe concerné pour ces terres.

Le titre aborigéne est un droit sui generis; il se distingue de ce fait des autres intéréts de propriété et est caractérisé
par différentes dimensions. Le titre aborigéne est inaliénable et ne peut étre transféré, cédé ou vendu a personne d'autre
gue la Couronne. Les origines du titre aborigeéne constituent une autre dimension de celui-ci: sa reconnaissance par la
Proclamation royale de 1763 et le rapport entre lacommon law, qui reconnait |'occupation comme preuve de la possession
endroit, et lessystemesjuridiques autochtones qui existai ent avant I'affirmation delasouveraineté britannique. Finalement,
le titre aborigéne est détenu collectivement.

Le droit exclusif d'utiliser les terres ne comprend pas simplement le droit d'exercer des activités qui sont des aspects de
coutumes, pratiques et traditions autochtones faisant partie intégrante de la culture distinctive du groupe autochtone qui
revendique le droit. Lajurisprudence canadienne relative au titre aborigene définit le « droit d'occuper et de posséder » en
termes généraux et, fait important, nel'assortit pas d'une réserve le limitant aux utilisations liées a des coutumes, pratiques
ou traditions. Lanature du droit des Indiens sur lesterres desréserves, qui a été déclaré étre le méme que leur droit sur les
terres tribales, est tres générale et intégre les besoins actuels des collectivités autochtones. Finalement, le titre aborigéne
comprend les droits miniers, et les terres détenues en vertu d'un titre aborigéne devraient pouvoir étre exploitées pour ces
ressources, ce qui ne constitue certes pas une utilisation traditionnelle.

L e contenu du titre aborigéne comporte une limite intrinséque, savoir que les terres détenues en vertu d'un titre aborigéne
ne peuvent pas étre utilisées d'une maniére incompatible avec la nature de I'attachement qu'ont les revendicateurs pour
ces terres. Cette limite intrinseque découle du fait que rien ne devrait empécher ce rapport de continuer dans le futur.
L'occupation est définie en fonction des activités qui ont été exercées sur les terres et des utilisations qui ont été faites
de celles-ci par le groupe en question. Si des terres font I'objet d'une telle occupation, il existera entre ce groupe et les
terres visées un lien spécial tel que les terres feront partie intégrante de la définition de la culture distinctive du groupe.
Lesterres détenues en vertu d'un titre aborigéne sont inaliénables parce qu'elles ont en elles-mémes une valeur intrinséque
et unique dont jouit la collectivité qui posséde letitre aborigene sur celles-ci. La collectivité ne peut pasfaire de cesterres
des utilisations qui détruiraient cette valeur. Enfin, I'importance de la continuité du rapport qu'entretient une collectivité
autochtone avec sesterres et lavaleur non économique ou intrinséque de celles-ci ne devraient pas étre considérées comme
faisant obstacle a la possibilité d'une cession a la Couronne moyennant contrepartie de valeur. Au contraire, I'idée de
cessionrenforce laconclusion queletitre aborigene est limité. Si lesautochtones désirent utiliser leursterresd'une maniére
gue ne permet pas letitre, ils doivent alors les céder et les convertir en terres non visées par un titre aborigéne.
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L e titre aborigene a été reconnu en common law bien avant 1982 et est par conséquent protégé dans sa forme compléte
par le par. 35(1). Toutefais, la constitutionnalisation par le par. 35(1) des droits ancestraux reconnus en common law ne
signifie pas que ces droits épuisent le contenu du par. 35(1). L'existence d'un droit ancestral reconnu en common law est
donc suffisante, mais pas nécessaire, pour lareconnaissance et la confirmation de ce droit par le par. 35(1).

Les droits ancestraux reconnus et confirmés par le par. 35(1) sétalent le long d'un spectre, en fonction de leur degré de
rattachement avec le territoire visé. A une extrémité du spectre, il y ale cas des droits ancestraux qui sont des coutumes,
pratiques et traditions faisant partie intégrante de la culture autochtone distinctive du groupe qui revendique le droit en
guestion mais ol I'occupation et |'utilisation du territoire sur lequel I'activité est pratiquée sont insuffisantes pour étayer
larevendication du titre sur celui-ci. Au milieu du spectre, on trouve les activités qui, par nécessité, sont pratiquées sur le
territoire et, de fait, pourraient méme étre étroitement rattachées a une parcelle de terrain particuliére. Bien qu'un groupe
autochtone puisse étre incapable de démontrer I'existence d'un titre sur le territoire, il peut quand méme avair le droit
— spécifique & un site — de sadonner & une activité particuliére. A I'autre extrémité du spectre, il y ale titre aborigéne
proprement dit, qui confére quelque chose de plus que le droit d'exercer des activités spécifiques a un site qui sont des
aspects de coutumes, pratiques et traditions de cultures autochtones distinctives. L'existence de droits spécifiques a un
site peut étre établie méme si I'existence d'un titre ne peut pas |'étre. Etant donné que |es droits ancestraux peuvent varier
en fonction de leur degré de rattachement au territoire, il est possible que certains groupes autochtones soient incapables
d'établir le bien-fondé de leur revendication d'un titre, mais qu'ils possédent néanmoins des droits ancestraux reconnus et
confirmés par le par. 35(1), notamment des droits spécifiques a un site d'exercer des activités particuliéres.

Le titre aborigene est le droit au territoire lui-méme. Sous réserve des limites inhérentes au titre aborigéne, ce territoire
peut étre utilisé pour diverses activités, dont aucune ne doit nécessairement étre protégée individuellement en tant que
droit ancestral prévu au par. 35(1). Ces activités sont des parasites du titre sous-jacent. Comme I'objet du par. 35(1) est
de concilier la présence antérieure des peuples autochtones en Amérique du Nord avec I'affirmation de la souveraineté
de la Couronne, cette disposition doit reconnaitre et confirmer les deux aspects de cette préexistence, savoir |'occupation
du territoire, d'une part, et I'organisation sociale antérieure et les cultures distinctives des peuples autochtones habitant ce
territoire, d'autre part.

Bien que le critére applicable pour déterminer |'existence de droits ancestraux autorisant |'exercice d'activités particuliéres
et le critere applicable pour déterminer I'existence d'un titre aborigene comportent de grandes similitudes, ils se distinguent
I'un de I'autre de deux fagons. premiérement, dans le cadre du critére relatif au titre aborigéne, I'exigence que le territoire
fasse partie intégrante de la culture distincte des demandeurs est subsumée sous |'exigence d'occupation; deuxiémement,
alors que c'est le moment du premier contact avec les Européens qui est le moment pertinent pour la détermination des
droits ancestraux, dans le cas du titre aborigene, c'est le moment de I'affirmation par la Couronne de sa souveraineté sur
le territoire.

Pour établir le bien-fondé de la revendication d'un titre aborigéne, le groupe autochtone qui revendique le titre doit
démontrer qu'il occupait les terres en question au moment ou la Couronne a affirmé sa souveraineté sur ces terres.
Lorsqu'il est question de titre aborigéne, la période de I'affirmation de la souveraineté est celle qui doit étre prise en
considération, et ce pour plusieurs raisons. Premiérement, d'un point de vue théorique, le titre aborigéne découle de
|'occupation antérieure du territoire par les peuples autochtones et du rapport entre lacommon law et lesrégimesjuridiques
autochtones préexistants. Letitre aborigéne greveletitre sous-jacent dela Couronne. Cependant, celle-ci n'aacquiscetitre
gu'a compter du moment ou elle a affirmé sa souveraineté sur le territoire en question et il serait absurde de parler d'une
charge grevant letitre sous-jacent avant que celui-ci ait existé. Letitre aborigéne sest cristallisé au moment del'affirmation
delasouveraineté. Deuxiémement, letitre aborigene ne souléve pas|e probléme que pose la distinction entre les coutumes,
pratiques et traditions distinctives faisant partie intégrante d'une société autochtone et celles qui ont été introduites par
suite du contact avec les Européens ou influencées par celui-ci. En vertu de la common law, le fait de |'occupation ou
de la possession suffit pour fonder un titre aborigéne, et il n'est pas nécessaire de prouver que le territoire en question
faisait partie intégrante de la société autochtone visée avant I'arrivée des Européens ou qu'il était un élément distinctif de
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celle-ci. Finalement, la date de I'affirmation de la souveraineté a un caractéere plus certain que celle du premier contact
avec les Européens.

Tant la common law que le point de vue des autochtones a I'égard du territoire devraient étre pris en compte dans la
démonstration de I'occupation. En common law, |'occupation physique fait preuve de la possession en droit, fait qui a
son tour fondera le droit au titre sur les terres. L'occupation physique peut étre prouvée par différents faits, alant de la
construction de bétiments & 1'utilisation réguliére de secteurs bien définis du territoire pour y pratiquer |a chasse, 1a péche
ou d'autres types d'exploitation de ses ressources, en passant par ladélimitation et la culture de champs. Dans I'examen de
la question de savoir si on afait la preuve d'une occupation suffisante pour fonder un titre aborigeéne, il faut tenir compte
delataille, du mode de vie, des ressources matérielles et des habiletés technologiques du groupe concerng, ainsi que de
la nature des terres revendiquées. Compte tenu de I'exigence d'occupation, il n'est pas nécessaire d'inclure dans le critére
relatif au titre aborigéne la question de savoir si |e groupe concerné adémontré que le lien qui le rattache au territoire visé
est d'une importance fondamentale pour sa culture distinctive. En définitive, la preuve de I'occupation physique est une
guestion de fait & trancher au proces.

Si I'occupation actuelle est invoquée comme preuve de |'occupation antérieure a I'affirmation de la souveraineté, il faut
qu'il y ait une continuité entre I'occupation antérieure aI'affirmation deasouveraineté et I'occupation actuelle. Etant donné
qu'il peut savérer difficile d'apporter des éléments de preuve concluants d'une occupation antérieure al'affirmation de la
souveraineté, une collectivité autochtone peut produire, au soutien de la revendication d'un titre aborigéne, des éléments
de preuve de I'occupation actuelle comme preuve de |'occupation antérieure al'affirmation de la souveraineté. 1l n'est pas
nécessaire de faire la preuve d'une continuité parfaite entre |I'occupation actuelle et I'occupation antérieure. Le fait que la
nature de I'occupation ait changé ne fera généralement pas obstacle alarevendication d'un titre aborigéne, dans la mesure
ou un lien substantiel entre le peuple et le territoire en question a été maintenu. La seule restriction a ce principe pourrait
étre qu'il ne soit pasfait du territoire des utilisations incompatibles avec son usage continu par les générations autochtones
futures.

L'occupation doit avoir été exclusive au moment del'affirmation delasouveraineté. Cette exigence d'exclusivité découle de
ladéfinition méme du titre aborigene, défini comme étant le droit d'utiliser et d'occuper defagon exclusive lesterresvisées.
Le critére doit prendre en compte le contexte de la société autochtone au moment de I'affirmation de la souveraineté. |1
est possible de concilier I'exigence d'occupation exclusive et I'existence possible d'un titre conjoint en reconnai ssant qu'un
titre conjoint peut découler d'une exclusivité partagée. De méme, |'existence de droits ancestraux non exclusifs partagés
ne constituant pas un titre, mais par ailleursliés au territoire et permettant certaines utilisations, peut étre établie, mémesi
I'exclusivité ne peut étre prouvée. Lacommon law doit évoluer pour reconnaitre les droits ancestraux qui étaient reconnus
soit par une pratique de facto, soit par un régime de gestion autochtone.

LaForest et L'Heureux-Dubé, JJ.: Le « titre aborigene » se fonde sur I'occupation et I'utilisation ininterrompues des terres
visées par e peuple autochtone dans le cadre de son mode de vie traditionnel. Ce droit sui generis n'équivaut pas a la
propriété en fief ssimple et il ne peut pas non plus étre décrit au moyen des concepts traditionnels du droit des biens. 11 est
personnel en ce sens qu'il est généralement inaliénable, sauf en faveur de la Couronne qui, dans ses opérations concernant
un tel droit, est assujettie a une obligation de fiduciaire, savoir celle de traiter équitablement les peuples autochtones. On
hésite adéfinir avec plus de précision le droit des peuples autochtones de continuer avivre sur leursterres comme 'avai ent
fait leurs ancétres.

Le point de vue adopté pour définir le droit d'occupation ancestral est éminemment contextuel. |l est nécessaire de faire
la distinction entre les deux aspects suivants: (1) la reconnaissance d'un droit général d'occuper et de posséder des terres
ancestrales; (2) la reconnaissance d'un droit distinct d'exercer une activité autochtone dans une région particuliére. Ce
dernier aspect aétédéfini comme étant I'utilisation traditionnelle— remontant avant |'arrivée des Européens— quefait une
tribu indienne d'un territoire donné, aune fin particuliére. A I'opposé, une revendication générale visant le droit d'occuper
et de posséder de vastes étendues de territoire concernele droit d'utiliser cesterres pour y exercer différentes activitésliées
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aux habitudes et au mode de vie de la soci été autochtone concernée. En outre, en définissant la nature du « titre aborigéne
», il n'est pas nécessaire de se référer aux dispositions |égislatives et réglementaires concernant les terres des réserves.

En définissant la nature du « titre aborigéne », il n'est pas nécessaire de se référer aux dispositions légidatives et
réglementaires visant spécifiquement les terres des réserves. Méme sil a été jugé que le droit que posséde une bande
indienne sur une réserve découle du droit de la société autochtone sur ses terres tribales traditionnélles, il ne sensuit
aucunement que les dispositions légidlatives particuliéres régissant les terres des réserves sappliquent automatiquement
aux terres tribales traditionnelles.

Il est satisfait, dansle présent pourvoi, aux facteurs « clés » permettant de reconnaitre des droits ancestraux en vertu du par.
35(1). Premiéerement, la nature d'une revendication autochtone doit étre rattachée précisément a des coutumes, pratiques
et traditions particuliéres. Le tribunal qui examine larevendication d'un « titre aborigéne » se demande principalement si
I'occupation et I'utilisation des terres visées faisaient partie du mode de vietraditionnel de la société autochtone concernée.

Deuxiemement, la société autochtone doit spécifier le territoire qui a été utilisé et occupé de fagon ininterrompue en en
indiquant leslimites générales. L'exclusivité signifie que le groupe autochtone doit établir que leterritoire qu'il revendique
est, en fait, son territoire ancestral et non celui d'une autre société autochtone avec laquelle il n'a aucun lien. Comme il
est possible que deux groupes autochtones ou plus aient occupé le méme territoire, il est donc possible de conclure a
|'existence d'une occupation conjointe.

Troisiemement, le droit de possession ancestral se fonde sur I'occupation et I'utilisation ininterrompues de terres tribales
traditionnelles depuis|'affirmation par laCouronnede sasouveraineté. Cependant, il est possible queladatedel'affirmation
de lasouveraineté ne soit pas le seul moment pertinent dont il faille tenir compte. I peut encorey avoir continuité lorsque
I'occupation actuelle d'une région est liée a'occupation d'une autre région avant I'affirmation de la souveraineté. En outre,
les peuples autochtones qui revendiquent un droit de possession peuvent présenter des éléments de preuve de I'occupation
actuelle du territoire visé pour établir son occupation antérieure. De plus, il n'est pas nécessaire de faire la preuve d'une
continuité parfaite.

Quatriemement, si des peupl es autochtones continuent d'occuper et d'utiliser le territoire visé dans le cadre de leur mode
de vie traditionnel, ce territoire a une importance fondamentale pour eux. La notion d'occupation d'un territoire par des
autochtones ne sentend pas seulement de la présence de peuples autochtones dans des villages ou des établissements
permanents, mais également de I'utilisation de terres adjacentes et méme de territoires éoignés dans le cadre d'un mode
de vie traditionnel. L'occupation constitue un aspect de la culture autochtone prise dans un sens large et sintégre, par
conséquent, a la notion de caractére distinctif. Cette approche relative a la nature de I'occupation est étayée par la
Proclamation royale de 1763.

McLachlin, J., est largement en accord avec ces motifs.
Les atteintes au titre aborigeéne: le critére de justification

Lamer, J.C.C., Cory, McLachlin et Mgjor, JJ.: Les droits ancestraux reconnus et confirmés par la Constitution ne sont pas
absolus, et tant le gouvernement fédéral que les gouvernements provinciaux peuvent y porter atteinte si (1) I'atteinte au
droit ancestral visé se rapporte ala poursuite d'un objectif [égidatif impérieux et réel; (2) |'atteinte est compatible avec les
rapports spéciax de fiduciaire qui existent entre la Couronne et les peuples autochtones. L'extension de l'agriculture, dela
foresterie, del'exploitation miniére et de |'énergie hydroélectrique, le dével oppement économique général del'intérieur de
la Colombie-Britannique, la protection de I'environnement et des espéces menacées d'extinction, ainsi que la construction
des infrastructures et I'implantation des populations requises par ces fins, sont des types d'objectifs compatibles avec cet
objet. Trois aspects du titre aborigéne sont pertinents quant ala deuxiéme étape du critére. Premiérement, ledroit d'utiliser
et d'occuper defagon exclusive lesterresvisées est pertinent pour ce qui est du degré d'examen auquel est soumislamesure
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ou l'acte qui porte atteinte au titre. Deuxiémement, le droit de choisir les utilisations qui peuvent étre faites de ces terres,
sous réserve de la restriction ultime que ces usages ne sauraient détruire la capacité de ces terres d'assurer la subsistance
des générations futures de peuples autochtones, indique qu'il est possible de respecter |es rapports de fiduciaire entre la
Couronne et les peuples autochtones en faisant participer les peuples autochtones ala prise des décisions concernant leurs
terres. Il y a toujours obligation de consultation et, dans la plupart des cas, |'obligation exigera beaucoup plus qu'une
simple consultation. Troisiémement, les terres détenues en vertu d'un titre aborigéne ont une composante économique
inéluctable qui montre que I'indemnisation est également un facteur pertinent al'égard de laquestion de lajustification. 11
sera généralement nécessaire de verser une juste indemnité en cas d'atteinte & un titre aborigéne.

La Forest et L'Heureux-Dubé, JJ.: Les droits qui sont reconnus et confirmés ne sont pas absolus. Des mesures de
réglementation prises par le gouvernement peuvent porter atteinte aux droits ancestraux si elles satisfont au critére de
justification des atteintes aux droits visés au par. 35(1). La méthode adoptée est éminemment contextuelle.

L e développement économique général de l'intérieur de la Colombie-Britannique par |'agriculture, |'exploitation miniére,
la foresterie et I'énergie hydroélectrique, ainsi que la construction des infrastructures et I'implantation des populations
requises par ce dével oppement sont des objectifs |égislatifs réguliers qui, en principe, satisfont au premier volet du critére
de justification. Dans le cadre du second volet de ce critére, ces objectifs |égidlatifs doivent tenir compte des intéréts des
peuples autochtones. Cette prise en compte doit toujours étre faite conformément a I'obligation de la Couronne d'agir
honorablement et de bonne foi. L'un des aspects de cette prise en compte, dans un tel contexte, consiste a informer et a
consulter les peuples autochtones relativement au dével oppement du territoire visé. Un autre aspect de la prise en compte
est laquestion de la juste indemnisation.

McLachlin, J., est largement en accord avec ces motifs.
L'autonomie gouver nementale

La Cour: En raison des erreurs de fait commises par le juge de premiére instance et de la nécessité de tenir un nouveau
proces qui en a découlé, il est impossible pour la Cour de décider si le bien-fondé de la revendication de I'autonomie
gouvernementale a été établi.

L'extinction

Lamer, J.C.C., Cory, McLachlin et Mgjor, JJ.: Le paragraphe 91(24) de la Loi constitutionnelle de 1867 (le pouvoir du
fédéral delégiférer sur lesIndiens) emporte le pouvoir de | égiférer relativement au titre aborigéne et par implication, celui
d'éteindre cetitre. Ledroit de propriété de la province sur les terres détenues en vertu d'un titre aborigéne (en vertu del'art.
109) est distinct de la compétence exercée al'égard de ces terres. Malgré le par. 91(24), leslois provinciales d'application
générale sappliquent proprio vigore (d'elles-mémes) aux Indiens et aux terres indiennes.

Uneloi provinciale d'application générale ne peut pas éteindre des droits ancestraux. Premiérement, par définition, uneloi
provinciale d'application générale ne peut pas, sans étre ultra vires, respecter lanorme de '« intention claire et expresse »
établie al'égard del'extinction des droits ancestraux. Deuxiémement, le par. 91(24) protége le fondement de lacompétence
du fédéral, méme contre les lois provinciales d'application générale, par I'application du principe de I'exclusivité des
compétences. Il a été dit que ce fondement se rapporte a des questions touchant a la « quiddité indienne », ou indianité,
ou al'« essentiel de l'indianité ».

Desreglesdedroit provinciales qui autrement ne Sappliqueraient pas d'elles-mémes aux Indiens peuvent le faire par I'effet
del'art. 88 delaLoi sur les Indiens, qui incorpore par renvoi leslois provinciales d'application générale. Cependant, cette
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disposition ne « revigore » pas des regles de droit provinciales qui sont invalides parce qu'elles se rapportent aux Indiens
et aux terresindiennes.

La Forest et L'Heureux-Dubé, JJ.: La province n'avait pas le pouvoir d'éteindre des droits ancestraux en vertu de la Loi
congtitutionnelle de 1867 ni par I'effet de l'art. 88 delaLoi sur lesindiens.

McLachlin, J., est largement en accord avec ces motifs.
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S. Catharines Milling & Lumber Co. v. R. (1887), 13 S.C.R. 577 (S.C.C.) — applied

S. Catharines Milling & Lumber Co. v. R. (1888), 14 App. Cas. 46, 4 Cart. B.N.A. 107,58 L.J.P.C. 54, 6 L.T. 197,
C.R. (10) A.C. 13 (Canada P.C.) — applied

S. Mary'sIndian Band v. Cranbrook (City), 213 N.R. 290, 147 D.L.R. (4th) 385, 92 B.C.A.C. 161, 150 W.A.C. 161,
40 M.P.L.R. (2d) 131, [1997] 3 C.N.L.R. 282, [1997] 2 S.C.R. 657, 35 B.C.L.R. (3d) 218, [1997] 8 W.W.R. 332
(SC.C.) —refered to

Seinv. "Kathy K." (The) (1975), [1976] 2 S.C.R. 802, 6 N.R. 359, 62 D.L.R. (3d) 1 (S.C.C.) — applied

United Satesv. Santa Fe Pacific Railway (1941), 314 U.S. 339,62 S. Ct. 248,86 L. Ed. 260 (U.S. Ariz.) — considered
Wewayakum Indian Band v. Canada, 3 R.P.R. (2d) 1, 25 F.T.R. 161, 92 N.R. 241, (sub nom. Roberts v. Canada)
57 D.L.R. (4th) 197, (sub nom. Roberts v. Canada) [1989] 1 S.C.R. 322, (sub nom. Roberts v. Canada) [1989] 3
W.W.R. 117, (sub nom. Robertsv. Canada) [1989] 2 C.N.L.R. 146, (sub nhom. Robertsv. Canada) 35 B.C.L.R. (2d)
1(S.C.C.) — applied

Cases considered by/Jurisprudence citée par La Forest J. (L'Heureux-Dubé J. concurring):

Calder v. British Columbia (Attorney General), [1973] S.C.R. 313, [1973] 4 W.W.R. 1, 34 D.L.R. (3d) 145 (S.C.C)
— applied

Canadian Pacific Ltd. v. Paul, 1 R.P.R. (2d) 105, [1988] 2 S.C.R. 654, (sub nom. Paul v. Canadian Pacific Ltd.) 53
D.L.R. (4th) 487, 89 N.R. 325, 91 N.B.R. (2d) 43,[1989] 1 C.N.L.R. 47,232 A.P.R. 43 (S.C.C.) — applied

Guerinv. R, [1984] 6 W.W.R. 481, [1984] 2 S.C.R. 335, 13 D.L.R. (4th) 321, (sub nom. Guerin v. Canada) 55 N.R.
161, [1985] 1C.N.L.R. 120,20 E.T.R. 6,36 R.P.R. 1,59 B.C.L.R. 301 (S.C.C.) — applied

R. c. Coté, 110 C.C.C. (3d) 122, 202 N.R. 161, 138 D.L.R. (4th) 385, [1996] 3 S.C.R. 139, [1996] 4 C.N.L.R. 26
(S.C.C.) — applied
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R. v. Gladstone, [1996] 9 W.W.R. 149, 23 B.C.L.R. (3d) 155, 50 C.R. (4th) 111, 200 N.R. 189, 137 D.L.R. (4th)
648, 109 C.C.C. (3d) 193, 79 B.C.A.C. 161, 129 W.A.C. 161, [1996] 2 S.C.R. 723, [1996] 4 C.N.L.R. 65 (S.C.C.)
— referred to

R. v. N.T.C. Smokehouse Ltd., [1996] 9 W.W.R. 114, 50 C.R. (4th) 181, 109 C.C.C. (3d) 129, 200 N.R. 321, 137
D.L.R. (4th) 528, [1996] 2 S.C.R. 672, [1996] 4 C.N.L.R. 130, 130 W.A.C. 269, 23 B.C.L.R. (3d) 114, 80 B.C.A.C.
269 (S.C.C.) — referred to

R. v. Skyea, 43 C.R. 83, 46 W.W.R. 65, [1964] 2 C.C.C. 325, 43 D.L.R. (2d) 150 (N.W.T. C.A.) — referred to

R. v. Skyea, [1964] S.C.R. 642, 44 C.R. 266, 49 W.W.R. 306, [1965] 2 C.C.C. 129,50 D.L.R. (2d) 80 (S.C.C.) —
referred to

R. v. Sparrow, 70 D.L.R. (4th) 385, 111 N.R. 241, [1990] 1 S.C.R. 1075, [1990] 3 C.N.L.R. 160, 46 B.C.L.R. (2d)
1, 56 C.C.C. (3d) 263, [1990] 4 W.W.R. 410 (S.C.C.) — applied

R. v. Vanderpeet, 50 C.R. (4th) 1, (sub nom. R. v. Van der Peet) 137 D.L.R. (4th) 289, (sub nom. R. v. Van der Pest)
109 C.C.C. (3d) 1, (sub nom. R. v. Van der Peset) 200 N.R. 1, (sub nom. R. v. Van der Peet) 80 B.C.A.C. 81, (sub
nom. R. v. Van der Peet) 130 W.A.C. 81, (sub nom. R. v. Van der Pest) [1996] 2 S.C.R. 507, [1996] 9 W.W.R. 1, 23
B.C.L.R. (3d) 1, (sub nom. R. v. Van der Peet) [1996] 4 C.N.L.R. 177 (S.C.C.) — applied

R.v. Wesley, [1932] 2W.W.R. 337, 26 Alta. L.R. 433,58 C.C.C. 269, [1932] 4 D.L.R. 774 (Alta. C.A.) —referred to
Statutes considered by/L égislation citée par Lamer C.J.C. (Cory and/et Major JJ. concurring):

Constitution Act, 1867 (U.K.)/Loi constitutionnelle de 1867 (R.-U.), 30 & 31 Vict., c. 3, reprinted R.S.C. 1985, App. I,
No. 5 /réimpriméeL.R.C. 1985, annexe Il, no 5
Generally/en général — considered

S. 91924 — considered

s. 109 — considered

Constitution Act, 1982/Loi constitutionnelle de 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11,
reprintedR.S.C. 1985, App. I, No. 44/congtituant I'annexe B de la Loi de 1982 sur leCanada (R.-U.), 1982, c. 11,
réimprimée L.R.C. 1985, annexe |1, no44

Generally/en général — considered

s. 35— considered

S. 35(1) — considered

Indian Act/Loi sur lesIndiens, R.S.C./L.R.C. 1985, c. I-5
Generally/en général — considered

S. 18 — considered
S. 18(1) — considered

S. 18(2) — considered
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s. 88 — considered

Indian Oil and Gas Act/Loi sur le pétrole et le gaz des terresindiennes, R.S.C./L.R.C. 1985, c. |-7
Generally/en général — considered

S. 6(2) — considered

Royal Proclamation 1763 (U.K.), reprinted R.S.C. 1985, App. 11, No. 1
Generally/en général — considered

Statutes considered by/L égislation citée par La Forest J. (L'Heureux-Dubé J. concurring):

Congtitution Act, 1867 (U.K.)/Loi constitutionnelle de 1867 (R-U.), 30 & 31 Vict,, c. 3, reprinted R.S.C. 1985, App. II,
No. 5 /réimpriméelL.R.C. 1985, annexell, no 5
Generally/en général — referred to

Constitution Act, 1982/Loi constitutionnelle de 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11,
reprintedR.S.C. 1985, App. I, No. 44/congtituant I'annexe B de la Loi de 1982 sur leCanada (R.-U.), 1982, c. 11,
réimprimée L.R.C. 1985, annexe |1, no44

s. 35(1) — considered

Indian Act/Loi sur lesIndiens, R.S.C./L.R.C. 1985, c. I-5
Generally/en général — considered

s. 88 — referred to

Indian Qil and Gas Act/Loi sur le pétrole et le gaz des terresindiennes, R.S.C./L.R.C. 1985, c. I-7
Generally/en général — considered

Royal Proclamation 1763 (U.K.), reprinted R.S.C. 1985, App. I, No. 1
Generally/en général — considered

912 — considered
913 — considered

116 — considered
Treaties considered by/Traités cités par Lamer C.J.C. (Cory and/et Major JJ. concurring):

Oregon Boundary Treaty, 1846
Generally — referred to

Treaty No. 8, 1899
Generally — referred to

Words and phrases consider ed

ABORIGINAL TITLE
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[Per Lamer C.J.C. (Cory and Major JJ. concurring):] Aboriginal title is a right in land and, as such, is more than the
right to engage in specific activities which may be themselves aboriginal rights. Rather, it confers the right to use land
for a variety of activities, not all of which need be aspects of practices, customs and traditions which are integral to the
distinctive cultures of aboriginal societies. Those activities do not constitute the right per se; rather, they are parasitic on
the underlying title. However, that range of usesis subject to the limitation that they must not be irreconcilable with the
nature of the attachment to the land which forms the basis of the particular group's aboriginal title. This inherent limit
[ ...] flowsfrom the definition of aboriginal title as a sui generis interest in land, and is one way in which aboriginal
titleis distinct from afee smple.

[...]

Aboriginal title at common law is protected in its full form by s. 35(1) [of the Constitution Act, 1982, being Schedule B
to the Canada Act 1982 (U.K.), 1982, c. 11]. This conclusion flows from the express language of s. 35(1) itself, which
states in full: "[t]he existing aboriginal and treaty rights of the aboriginal peoples of Canada are hereby recognized and
affirmed" (emphasisadded). On aplain reading of the provision, s. 35(1) did not create aboriginal rights; rather, it accorded
constitutional status to those rightswhich were"existing" in 1982. The provision, at the very least, constitutionalized those
rights which aboriginal peoples possessed at common law, since those rights existed at the time s. 35(1) came into force.
Since aborigina title was a common law right whose existence was recognized well before 1982 (e.g., Calder, supra
[Calder v. British Columbia (Attorney General), [1973] S.C.R. 313)]), s. 35(1) has constitutionalized it in its full form.

[...]

In order to make out a claim for aborigina title, the aboriginal group asserting title must satisfy the following criteria:
(i) the land must have been occupied prior to sovereignty, (ii) if present occupation is relied on as proof of occupation
pre-sovereignty, there must be a continuity between present and pre-sovereignty occupation, and (iii) at sovereignty, that
occupation must have been exclusive.

ABORIGINAL TITLE

[Per LaForest J. (L'Heureux-Dubé J. concurring):] In my view, the foundation of "aboriginal title" was succinctly described
by Judson J. in Calder v. British Columbia (Attorney General), [1973] S.C.R. 313 (S.C.C.), where, at p. 328, he stated: "the
fact isthat when the settlers came, the Indians were there, organized in societies and occupying theland astheir forefathers
had done for centuries. Thisiswhat Indian title means...." Relying in part on Judson J.'s remarks, Dickson J. (as he then
was) wrotein Guerin v. R,, [1984] 2 S.C.R. 335 (S.C.C.), at p. 382, that aboriginal peoples have a"legal right to occupy
and possess certain lands, the ultimate title to which isin the Crown". Aswell, in Canadian Pacific Ltd. v. Paul, [1988]
2 S.C.R. 654 (S.C.C.), this Court stated, at p. 678: "The inescapable conclusion from the Court's analysis of Indian title
up to this point is that the Indian interest in land is truly sui generis. It is more than the right to enjoyment and occupancy
although ... it is difficult to describe what more in traditional property law terminology”. More recently, Judson J.'s views
werereiterated in R. v. Vanderpeet, [1996] 2 S.C.R. 507 (S.C.C.). There Lamer C.J. wrote for the majority, at para. 30, that
the doctrine of aboriginal rights (one aspect of which is "aboriginal title") arises from "one simple fact: when Europeans
arrived in North America, aboriginal peoples were already here, living in communities on the land, and participating in
distinctive cultures, asthey had done for centuries' (emphasisin original).

It followsfrom these casesthat the aboriginal right of possessionisderived from the historic occupation and use of ancestral
lands by aboriginal peoples. Put another way, "aboriginal title" is based on the continued occupation and use of theland as
part of the aboriginal peoples traditional way of life. Thissui generisinterest isnot equated with fee simple ownership; nor
can it be described with reference to traditional property law concepts. The best description of "aboriginal title", as set out
above, isabroad and general one derived from Judson J.'s pronouncementsin Calder, supra. Adopting the same approach,
Dickson J. wrotein Guerin, supra, that the aboriginal right of occupancy isfurther characterized by two principal features.
First, this sui generis interest in the land is persona in that it is generally inalienable except to the Crown. Second, in
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dealing with this interest, the Crown is subject to a fiduciary obligation to treat aboriginal peoplesfairly. Dickson J. went
onto conclude, at p. 382, that "[a]lny description of Indian title which goes beyond these two features is both unnecessary
and potentially misleading". | share his views and am therefore reluctant to define more precisely the "right [of aboriginal
peoples] to live on their lands as their forefathers had lived"; see Calder, supra, at p. 328.

INDIANS

[Per Lamer C.J.C. (Cory and Mgjor JJ. concurring):] Theextent of federal jurisdiction over Indians has not been definitively
addressed by this Court. We have not needed to do so because the vires of federal 1egislation with respect to Indians, under
the division of powers, has never been at issue. The cases which have come before the Court under s. 91(24) [Constitution
Act, 1867 (U.K.), 30 & 31 Vict., c. 3] have implicated the question of jurisdiction over Indians from the other direction —
whether provincial lawswhich on their face apply to Indiansintrude on federal jurisdiction and are inapplicableto Indians
to the extent of that intrusion. As | explain below, the Court has held that s. 91(24) protects a"core" of Indianness from
provincial intrusion, through the doctrine of interjurisdictional immunity.

It follows, at the very least, that this core falls within the scope of federal jurisdiction over Indians. That core, for reasons|
will devel op, encompasses aboriginal rights, including the rightsthat are recognized and affirmed by s. 35(1) [Constitution
Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11]. Laws which purport to extinguish those rights
therefore touch the core of Indianness which lies at the heart of s. 91(24), and are beyond the legislative competence of the
provincesto enact. The core of Indianness encompasses the whole range of aboriginal rightsthat are protected by s. 35(1).
Those rights include rights in relation to land; that part of the core derives from s. 91(24)'s reference to "Lands reserved
for the Indians'. But those rights al so encompass practices, customs and traditions which are not tied to land as well; that
part of the core can be traced to federal jurisdiction over "Indians". Provincial governments are prevented from legislating
in relation to both types of aboriginal rights.

INDIANSAND LANDS RESERVED FOR INDIANS

[Per Lamer C.J.C. (Cory and Major JJ. concurring):] Since 1871, the exclusive power to legislate in relation to "Indians,
and Lands reserved for Indians' has been vested with the federal government by virtue of s. 91(24) of the Constitution
Act, 1867 [(U.K.) 30 & 31 Vict., c. 3]. That head of jurisdiction, in my opinion, encompasses within it the exclusive power
to extinguish aboriginal rights, including aboriginal title.

TITRE ABORIGENE

[Par Lamer, J.C.C. (Cory et Mgjor, JJ., souscrivant):] Letitre aborigéne est un droit foncier et, en tant quetel, il est quelque
chose de plus que le droit d'exercer certaines activités précises, qui peuvent elless-mémes étre des droits ancestraux. Il
conféere plutdt le droit d'utiliser desterres pour y exercer différentes activités qui ne doivent pas nécessairement toutes étre
des aspects de coutumes, pratiques et traditions faisant partie intégrante des cultures distinctives des sociétés autochtones.
Ces activités ne constituent pas le droit en soi; elles sont plutdt des parasites du titre sous-jacent. Toutefois, ces différents
usages sont subordonnés alarestriction suivante: ils ne doivent pas étre incompatibles avec la nature de I'attachement qu'a
|e groupe concerné pour le territoire visé et qui constitue le fondement de son titre aborigéne sur ce territoire. Cette limite
intrinséque, qui sera expliquée plus longuement ci-aprés, découle du fait que le titre aborigéne est défini comme un droit
foncier sui generis, et elle est un aspect qui différenciele titre aborigéne du fief simple.

[...]

L e titre aborigéne en common law est protégé, dans sa forme compléte, par le par. 35(1). Cette conclusion découle des
termes exprés du par. 35(1) [de la Loi constitutionnelle de 1982, constituant I'annexe B de la Loi de 1982 sur le Canada
(R.-U.), 1982, c. 11] lui-méme, dont le texte complet est ainsi rédigé: « lesdroits existants ancestraux ou issus detraités des
peuples autochtones du Canada sont reconnus et confirmés » (italique gjouté). 1l ressort de la simple lecture du par. 35(1)
gue cette disposition n'a pas créé de droits ancestraux, mais qu'elle a plutdt constitutionnalisé ceux qui étaient « existants
» en 1982. Cette disposition a, a tout le moins, constitutionnalisé les droits que les peuples autochtones possédaient en
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common law, étant donné que ces droits existaient au moment del'entrée en vigueur du par. 35(1). Commeletitre aborigéne
était un droit issu delacommon law et dont |'existence a été reconnue bien avant 1982 (p. ex. dans Calder, précité [Calder
¢. British Columbia (Attorney General), [1973] R.C.S. 313]), le par. 35(1) I'a constitutionnalisé dans sa forme compléte.

[...]

Pour établir lebien-fondé delarevendication d'un titre aborigene, le groupe autochtone qui revendique cetitre doit satisfaire
aux exigences suivantes: (i) il doit avoir occupé le territoire avant I'affirmation de la souveraineté; (ii) si I'occupation
actuelle est invoquée comme preuve de I'occupation avant I'affirmation de la souveraineté, il doit exister une continuité
entre I'occupation actuelle et I'occupation antérieure al'affirmation de la souveraineté; (iii) au moment de I'affirmation de
la souveraineté, cette occupation doit avoir été exclusive.

TITRE ABORIGENE

[Par La Forest, J. (L'Heureux-Dubé, J. souscrivant):] A mon avis, le fondement du "titre aborigéne" a été décrit de fagon
succincte par lejuge Judson, dans Calder c. British Columbia (Attorney General), [1973] R.C.S. 313, ouil adit, alap. 328:
«maisil reste quelorsque les colons sont arrivés, les Indiens étaient déjala, ils étaient organisés en sociétés et occupaient
les terres comme leurs ancétres |'avaient fait depuis des siecles. C'est ce que signifie le titre indien . . . » Sappuyant en
partie sur les commentaires du juge Judson, le juge Dickson (plus tard Juge en chef) a écrit, dans Guerin c. La Reine,
[1984] 2 R.C.S. 335, alap. 382, que les peuples autochtones ont le "droit, en common law, d'occuper et de posseder
certaines terres dont le titre de propriété est finalement détenu par Sa Majesté’. En outre, dans Canadian Pacific Ltd. c.
Paul, [1988] 2 R.C.S. 654, notre Cour adit ceci, alap. 678: « Laconclusion inéluctable qui se dégage jusgu'a maintenant
del'analyse que la Cour afaite du titre indien est que les Indiens ont un véritable droit sui generis sur leursterres. |l sagit
de quelque chose de plus qu'un droit de jouissance et d'occupation bien [. . .] [qu] il soit difficile de décrire ce en quoi
consiste ce quelque chose de plus au moyen de la terminologie traditionnelle du droit des biens ». Plus récemment, les
vues du juge Judson ont été réitérées dans R. ¢. Vanderpeet, [1996] 2 R.C.S. 507. Dans cet arrét, le juge en chef Lamer a
écrit, au nom des juges majoritaires, au par. 30, que ladoctrine des droits ancestraux (dont un aspect est le « titre aborigéne
») découle d'« un fait bien ssmple: quand les Européens sont arrivés en Amérique du Nord, les peuples autochtones sy
trouvaient dga, ils vivaient en collectivités sur ce territoire et participaient ades cultures distinctives, commeils['avaient
fait pendant des siécles » (souligné dans I'original).

Il ressort de ces arréts que le droit de possession ancestral d'un peupl e autochtone découle de I'occupation et de I'utilisation
historiques par celui-ci de sesterres ancestrales. Autrement dit, le « titre aborigéne » sefonde sur I'occupation et I'utilisation
ininterrompues des terres visees par | e peuple autochtone dans |e cadre de son mode de vie traditionnel . Ce droit sui generis
n'équivaut pas a la propriété en fief simple et il ne peut pas non plus étre décrit au moyen des concepts traditionnels du
droit des biens. Commeil a été expliqué plustét, lameilleure fagon de décrire le "titre aborigéne” consiste ale décrire en
termes larges et généraux, a partir des déclarations du juge Judson dans Calder, précité. Adoptant la méme approche, le
juge Dickson a écrit, dans Guerin, précité, que le droit d'occupation ancestral comportait en outre deux caractéristiques
principales. Premiérement, ce droit sui generis est personnel en ce sens qu'il est généralement inaliénable, sauf en faveur
de la Couronne. Deuxiémement, dans ses opérations concernant ce droit, la Couronne est assujettie a une obligation de
fiduciaire, savoir celle detraiter équitablement les peuples autochtones. L e juge Dickson poursuit en concluant, alap. 382,
gue « [t]oute description du titreindien qui vaplusloin que ces deux éléments est superflue et risque d'induireen erreur ». Je
partage les vues exprimées par |e juge Dickson et je suis en conséquence réticent a définir avec plus de précision le « droit
[des peuples autochtones] de continuer avivre sur leurs terres comme |'avaient fait leurs ancétres »; Calder, alap. 328.

INDIENS

[Par Lamer, J.C.C. (Cory et Mgjor, JJ., souscrivant):] Notre Cour ne sest pas prononcée définitivement sur |'étendue de
la compétence du gouvernement fédéral al'égard des Indiens. Elle n'a pas eu besoin de le faire parce que la vaidité des
dispositionsfédérales concernant les Indiens, dans|e contexte du partage des pouvoirs, n'ajamais été en cause. L es affaires
qui ont été soumises a la Cour relativement au par. 91(24) [Loi constitutionnelle de 1867 (R.-U.), 30 &31 Vict., c. 3]
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ont plutdt soulevé la question de la compétence a I'égard des Indiens du point de vue opposé: c'est-a-dire en posant la
guestion de savair si deslois provinciales qui, a premiéere vue, sappliquent aux Indiens, empiétent sur la compétence du
gouvernement fédéral, et si ceslois sont inapplicables aux Indiens danslamesure de cet empiétement. Commejel'explique
plusloin, la Cour astatué que, par le principe de I'exclusivité des compétences, le par. 91(24) protege I'« essentiel » dela
quiddité indienne, ou indianité, contre les empiétements provinciaux.

Il Sensuit, atout le mains, que l'essentiel de l'indianité reléve de la compétence du fédéral sur les Indiens. Pour desraisons
gue je vais exposer, I'essentiel de I'indianité englobe les droits ancestraux, y compris les droits reconnus et confirmés
par le par. 35(1) [Loi constitutionnelle de 1982, congtituant I'annexe B de la Loi sur le Canada (R.-U.), 1982, c. 11].
Les lois censées éteindre ces droits portent donc atteinte & I'essentiel de I'indianité qui est au coeur du par. 91(24), et
elles outrepassent la compétence législative des provinces. L'essentiel de I'indianité englobe toute la gamme des droits
ancestraux protégéspar lepar. 35(1). Cesdroitscomprennent lesdroits serapportant aun territoire; cette partie del'essentiel
del'indianité découle delaréférence aux « terresréservées aux | ndiens» au par. 91(24). Cependant, ces droits comprennent
également les coutumes, pratiques et traditionsqui ne se rattachent pasaun territoire; cette partie del'essentiel del'indianité
découle de la compétence du fédéral al'égard des « Indiens ». Il est interdit aux gouvernements provinciaux de faire des
lois portant sur ces deux types de droits ancestraux.

INDIENSET TERRESRESERVEES AUX INDIENS

[Par Lamer, J.C.C. (Cory et Mgjor, JJ., souscrivant):] Depuis 1871, le pouvoir exclusif de légiférer sur « les Indiens et les
terres réservées aux Indiens » appartient au gouvernement fédéral en vertu du par. 91(24) de la Loi constitutionnelle de
1867 [(R.-U.), 30 & 31 Vict., c. 3]. Ce chef de compétence comprend, selon moi, le pouvoir exclusif d'éeindre les droits
ancestraux, y comprisle titre aborigéne.

APPEAL and CROSS-APPEAL from judgment, reported at [1993] 5 W.W.R. 97, 104 D.L.R. (4th) 470, 30 B.C.A.C. 1, 49
W.A.C.1,[1993] 5C.N.L.R. 1 (B.C. C.A.) varying judgment in action for declaration of ownership of territory and jurisdiction
over it reported at [1991] 3W.W.R. 97, 79 D.L.R. (4th) 185 (B.C. S.C.).

POURVOI et POURVOI INCIDENT al'encontre del'arrét, publié a[1993] 5W.W.R. 97,104 D.L.R. (4th) 470, 30 B.C.A.C. 1,
49W.A.C. 1,[1993] 5C.N.L.R. 1(B.C. C.A.) ayant modifiélejugement dans une action en jugement déclaratoire revendiquant
la propriété du territoire et la compétence sur celui-ci, publiée a[1991] 3W.W.R. 97, 79 D.L.R. (4th) 185 (B.C. S.C.).

Lamer C.J.C. (Cory and Major JJ. concurring):
I. Introduction

1 This appedl is the latest in a series of cases in which it has fallen to this Court to interpret and apply the guarantee of
existing aboriginal rights found in s. 35(1) of the Constitution Act, 1982. Although that line of decisions, commencing with
R. v. Sparrow, [1990] 1 S.C.R. 1075 (S.C.C.), proceeding through the Vander peet trilogy (R. v. Vanderpeset, [1996] 2 S.C.R.
507 (S.C.C.), R v. N.T.C. Smokehouse Ltd., [1996] 2 S.C.R. 672 (S.C.C.), and R. v. Gladstone, [1996] 2 S.C.R. 723 (S.C.C.)),
and ending in R. v. Jones, [1996] 2 S.C.R. 821 (S.C.C.), R c. Adams, [1996] 3 S.C.R. 101 (S.C.C.), and R. c. C6té, [1996] 3
S.C.R. 139 (S.C.C.), havelaid down the jurisprudential framework for s. 35(1), this appeal raises a set of interrelated and novel
guestions which revolve around a single issue — the nature and scope of the constitutional protection afforded by s. 35(1) to
common law aboriginal title.

2 InAdams, and in the companion decision in C6té, | considered and rejected the proposition that claims to aboriginal rights
must also be grounded in an underlying claim to aboriginal title. But | held, nevertheless, that aborigina title was a distinct
species of aboriginal right that was recognized and affirmed by s. 35(1). Since aboriginal title was not being claimed in those
earlier appeals, it was unnecessary to say more. This appeal demands, however, that the Court now explore and elucidate the
implications of the constitutionalization of aboriginal title. The first is the specific content of aborigina title, a question which
this Court has not yet definitively addressed, either at common law or under s. 35(1). The second is the related question of the
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test for the proof of title, which, whatever its content, isaright in land, and its relationship to the definition of the aborigina
rights recognized and affirmed by s. 35(1) in Vanderpeet in terms of activities. The third is whether aboriginal title, as aright
in land, mandates a modified approach to the test of justification first laid down in Sparrow and elaborated upon in Gladstone.

3 Inaddition to the relationship between aboriginal title and s. 35(1), this appeal also raises an important practical problem
relevant to the proof of aborigina title which is endemic to aboriginal rights litigation generally — the treatment of the oral
histories of Canada's aboriginal peoples by the courts. In Vanderpeet, | held that the common law rules of evidence should be
adapted to take into account the sui generis nature of aboriginal rights. In this appeal, the Court must address what specific
form those modifications must take.

4  Finaly, given the existence of aboriginal title in British Columbia, this Court must address, on cross-appeal, the question
of whether the province of British Columbia, from the timeit joined Confederation in 1871, until the entrenchment of s. 35(1)
in 1982, had jurisdiction to extinguish the rights of aboriginal peoples, including aboriginal title, in that province. Moreover, if
the province was without thisjurisdiction, afurther question arises— whether provincial laws of general application that would
otherwise be inapplicable to Indians and Indian lands could nevertheless extinguish aboriginal rights through the operation of
s. 88 of the Indian Act, R.S.C. 1985, c. I-5.

Il. Facts

5 At theBritish Columbia Supreme Court, McEachern C.J. heard 374 days of evidence and argument. Some of that evidence
was not in aform which is familiar to common law courts, including oral histories and legends. Another significant part was
the evidence of expertsin genealogy, linguistics, archeology, anthropology, and geography.

6 Thetrial judge's decision (reported at [1991] 3 W.W.R. 97 (B.C. S.C.)) is nearly 400 pages long, with another 100 pages
of schedules. Although | am of the view that there must be a new trial, | nevertheless find it useful to summarize some of the
relevant facts, so asto put the remainder of the judgement into context.

A. TheClaim at Trial

7 Thisactionwascommenced by the appellants, who are all Gitksan or Wet'suwet'en hereditary chiefs, who, both individually
and on behalf of their "Houses" claimed separate portions of 58,000 square kilometresin British Columbia. For the purpose of
the claim, thisareawas divided into 133 individual territories, claimed by the 71 Houses. Thisrepresentsall of the Wet'suwet'en
people, and all but 12 of the Gitksan Houses. Their claim was originally for "ownership" of the territory and "jurisdiction”
over it. (At this Court, this was transformed into, primarily, aclaim for aboriginal title over the land in question.) The province
of British Columbia counterclaimed for a declaration that the appellants’ have no right or interest in and to the territory or
alternatively, that the appellants' cause of action ought to be for compensation from the Government of Canada.

B. The Gitksan and Wet'suwet'en People
(1) Demography

8 The Gitksan consist of approximately 4,000 to 5,000 persons, most of whom now live in the territory claimed, which
is generally the watersheds of the north and central Skeena, Nass and Babine Rivers and their tributaries. The Wet'suwet'en
consist of approximately 1500 to 2000 persons, who also predominantly live in the territory claimed. This territory is mainly
in the watersheds of the Bulkley and parts of the Fraser - Nechako River systems and their tributaries. It liesimmediately east
and south of the Gitksan.

9 Of course, the Gitksan and Wet'suwet'en are not the only peopleliving in the claimed territory. Asnoted by both McEachern
C.J. at trial (at p. 440) and Lambert J.A. on appeal (at p. 243), there are other aboriginals who live in the claimed territory,
notably the Carrier-Sekani and Nishga peoples. Some of these people have unsettled land claims overlapping with the territory
at issue here. Moreover, there are also numerous non-aboriginals living there. McEachern C.J. found that, at the time of the
trial, the non-aboriginal population in the territory was over 30,000.
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(2) History

10 Therewerenumeroustheoriesof the history of the Gitksan and Wet'suwet'en peoples before thetrial judge. Hisconclusion
from the evidence was that their ancestors migrated from Asia, probably through Alaska, and spread south and west into the
areaswhich they found to be liveable. There was archeological evidence, which he accepted, that there was some form of human
habitation in the territory and its surrounding areas from 3500 to 6000 years ago, and intense occupation of the Hagwilget
Canyon site (near Hazelton), prior to about 4000 to 3500 years ago. This occupation was mainly in or near villages on the
Skeena River, the Babine River or the Bulkley River, where salmon, the staple of their diet, was easily obtainable. The other
parts of the territory surrounding and between their villages and rivers were used for hunting and gathering for both food and
ceremonia purposes. The scope of this hunting and gathering area depended largely on the availability of the required materials
in the areas around the villages. Prior to the commencement of the fur trade, there was no reason to travel far from the villages
for anything other than their subsistence regquirements.

(3) North American Exploration

11  There was little European influence in western Canada until the arrival of Capt. Cook at Nootka on Vancouver Island
in 1778, which led to the sea otter hunt in the north Pacific. This influence grew with the establishment of the first Hudson's
Bay trading post west of the Rockies (although east of the territories claimed) by Simon Fraser in 1805-1806. Trapping for the
commercial fur trade was not an aboriginal practice, but rather one influenced by European contact. Thetrial judge held that the
time of direct contact between the Aboriginal Peoplesin the claimed territory was approximately 1820, after the trader William
Brown arrived and Hudson's Bay had merged with the North West Company.

(4) Present Social Organization

12 McEachern C.J. set out adescription of the present social organization of the appellants. In his opinion, thiswas necessary
because "one of the ingredients of aboriginal land claimsis that they arise from long-term communal rather than personal use
or possession of land" (at p. 147). The fundamental premise of both the Gitksan and the Wet'suwet'en people is that they are
divided into clans and Houses. Every person born of a Gitksan or Wet'suwet'en woman is automatically a member of his or her
mother's House and clan. There are four Gitksan and four Wet'suwet'en clans, which are subdivided into houses. Each house
has one or more Hereditary Chief asitstitular head, selected by the elders of their house, as well as possibly the Head Chief of
the other Houses of the clan. Thereis no head chief for the clans, but thereis aranking order of precedence within communities
or villages, where one House or clan may be more prominent than others.

13 At tria, the appellants claim was based on their historical use and "ownership" of one or more of the territories. The
trial judge held that these are marked, in some cases, by physical and tangible indicators of their association with the territories.
He cited as examples totem poles with the Houses' crests carved, or distinctive regalia. In addition, the Gitksan houses have an
"adaawk" which is a collection of sacred oral tradition about their ancestors, histories and territories. The Wet'suwet'en each
have a"kungax" which is a spiritual song or dance or performance which ties them to their land. Both of these were entered as
evidence on behalf of the appellants (see my discussion of the trial judge's view of this evidence, infra).

14 Themost significant evidence of spiritual connection between the Houses and their territory isafeast hall. Thisiswhere
the Gitksan and Wet'suwet'en peopletell and re-tell their stories and identify their territories to remind themselves of the sacred
connection that they have with their lands. The feast has a ceremonial purpose, but is also used for making important decisions.
Thetrial judge aso noted the Criminal Code prohibition on aboriginal feast ceremonies, which existed until 1951.

[11. Judgments Below
A. Supreme Court of British Columbia

(1) General Principles
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15 Thetria judge began his analysis by considering the significant casesin thisarea: &. Catharines Milling & Lumber Co.
v. R (1887), 13 S.C.R. 577 (S.C.C.), Calder v. British Columbia (Attorney General), [1973] S.C.R. 313 (S.C.C.), Baker Lake
(Hamlet) v. Canada (Minister of Indian Affairs & Northern Development) (1979), [1980] 1 F.C. 518 (Fed. T.D.), Guerin v.
R, [1984] 2 S.C.R. 335 (S.C.C.), Soui v. Quebec (Attorney General), [1990] 1 S.C.R. 1025 (S.C.C.), and Sparrow, supra. On
the basis of this jurisprudence, he set out four propositions of law. First, aborigina interests arise out of occupation or use of
specific land for aboriginal purposes for aindefinite or long, long time before the assertion of sovereignty. Second, aboriginal
interests are communal, consisting of subsistence activities and are not proprietary. Third, at common law, aboriginal rights
exist at the pleasure of the Crown and may be extinguished when the intention of the Crown is clear and plain. This power
reposed with the Imperial Crown during the colonial period. Upon Confederation the province obtained title to all Crown land
in the province subject to the "Interests" of the Indians. Finally, unextinguished aboriginal rights are not absolute. Crown action
and aboriginal rightsmay, in proper circumstances, be reconciled. Generally speaking, aboriginal rights may beregulated by the
Crown only when such regulation operatesto interfere with aboriginal rights pursuant to legitimate Crown objectiveswhich can
honourably be justified, without undue interference with such rights. Moreover, when regulating, government must be mindful
of the appropriate level of priority which aboriginal rights have over competing, inconsistent activities.

16 With respect to the appellants’ claims, McEachern C.J. divided his analysis into three parts: (1) jurisdiction over the
territory; (2) ownership of theterritory; and (in the alternative) (3) particular aboriginal rightsover theterritory. In the ownership
claim, the appellants asserted they were "absolutely entitled to occupy and possess the individual territories’ claimed (at p.
126). The claim to jurisdiction was understood by thetrial judge as comprising jurisdiction over land and peoplein theterritory,
and amounted to aboriginal sovereignty, a right to "govern the territory free of provincia control in al matters where their
aboriginal laws conflict with the general law" (at p. 128). Although the claim advanced at trial was advanced by individual
chiefs on behalf of themselves or their House members, the trial judge held that since aboriginal rights are communal in nature,
any judgement must be for the benefit of the Gitksan and Wet'suwet'en people generally.

(2) Aboriginal Ownership

17 McEachern C.J. started from the proposition, for which he cited S. Catharines Milling, that aboriginal rights are not
proprietary in nature, but rather "personal and usufructuary,” and dependent upon the good will of the Sovereign. He was
satisfied that at the date of British sovereignty, the appellants ancestors were living in their villages on the great rivers, in a
form of communal society. He was satisfied that they were occupying or possessing fishing sites and the adjacent lands, as
their ancestors had done for the purpose of hunting and gathering that which they required for sustenance. However, he was
not satisfied that they owned the territory in its entirety in any sense that would be recognized by the law.

18  There were severa specific claims of the plaintiffs as to their uses of the land before the assertion of sovereignty. He
concluded that the appellants ancestors lived within the territory, but predominantly at the village sites. He accepted, at p.
372, that they harvested the resources of the lands, but that there was only evidence of "commonsense subsistence practices ...
entirely compatible with bare occupation for the purposes of subsistence”. He was not persuaded that there was any system
of governance or uniform custom relating to land outside the villages. He refused to accept that the spiritua beliefs exercised
within the territory were necessarily common to al the people or that they were universal practices. He was not persuaded
that the present institutions of the plaintiffs society were recognized by their ancestors. Rather, he found, at p. 373, that "they
more likely acted as they did because of survival instincts'. He stated that the maintenance and protection of the boundaries
were unproven because of the numerousintrusionsinto the territory by other peoples. The oral histories, totem poles and crests
were not sufficiently reliable or site specific to discharge the plaintiff's burden of proof. Although McEachern C.J. recognized
the social importance of the feast system and the fact that it evolved from earlier practices, he did not accept its role in the
management and allocation of lands, particularly after the fur trade. McEachern C.J. concluded, at p. 383, that "I cannot infer
from the evidence that the Indians possessed or controlled any part of theterritory, other than for village sites and for aboriginal
use in away that would justify a declaration eguivalent to ownership".

19  Although he was of the opinion that the status of the villages and their immediate surrounding area may be different from
the territory as awhole, they were aready predominantly reserve lands. Hence, the question of the Gitksan and Wet'suwet'en
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peopl€e's rights to these particular lands did not need to be dealt with. Moreover, to the extent that there were hunting grounds
not included on those lands, McEachern C.J. believed he had no jurisdiction to extend their boundaries.

(3) Aboriginal Sovereignty

20  McEachern C.J. interpreted the appellants claim for "jurisdiction” as a claim to govern the territories in question. This
would include theright to enforce existing aboriginal law, aswell as make and enforce new laws, asrequired for the governance
of the people and their land. Most notably, thiswould a so include aright to supersede the laws of British Columbiaif the two
werein conflict. McEachern C.J. rejected the appellants' claim for aright of self-government, relying on both the sovereignty of
the Crown at common law, and what he considered to be the relative paucity of evidence regarding an established governance
structure. First, he stated, at p. 386, that when British Columbiawas united with Canada, "all legislative jurisdiction was divided
between Canada and the province, and there was no room for aboriginal jurisdiction or sovereignty which would be recognized
by the law or the courts." Second, he characterized the Gitksan and Wet'suwet'en legal system, at p. 379, as a "most uncertain
and highly flexible set of customs which are frequently not followed by the Indians themselves'. He continued, at pp. 379-80,
stating:

| heard many instances of prominent Chiefs conducting themselves other than in accordance with these rules, such as
logging or trapping on ancther chief's territory, although there always seemed to be an aboriginal exception which made
almost any departure from aboriginal rules permissible. In my judgement, these rules are so flexible and uncertain that
they cannot be classified as laws.

Asaresult of theflexibility and uncertainty of the customsand rules, McEachern C.J. rejected the appellant'sclaim tojurisdiction
or sovereignty over the territories.

(4) Aboriginal Rights

21  After rejecting the appellants' claim for ownership of and jurisdiction over the disputed territories, McEachern C.J. turned
to the possihility that the appellants nevertheless have aboriginal rights exercisable therein. He set out, at p. 388, the four part
test from Baker Lake for an aboriginal right:

1. That they (the plaintiffs) and their ancestors were members of an organized society.

2. That the organized society occupied the specific territory over which they assert the aboriginal title.
3. That the occupation was to the exclusion of other organized societies.

4. That the occupation was an established fact at the time sovereignty was asserted by England.

McEachern C.J. noted that the requirement for an organized society had been satisfied, even though he did not believe the
appellants ancestors had institutions and governed themselves. However, he held that no specific level of sophistication ought
to be required in satisfying this requirement. He then stated that there was evidence that the ancestors of the plaintiffs occupied
specific locationsin the territory (the villages) and they used surrounding lands. Although there was evidence that the Gitksan
and Wet'suwet'en would not have been able to keep invaders or traders out of their territory, no other organized societies had
established themselves in the core areas on any permanent basis. Moreover, he noted at the outset of his reasons on this point
that he was uncertain about the requirement for exclusivity.

22 The activities that were to be protected were only those carried on at the time of contact or European influence and
that were still carried on at the time of sovereignty. Thisincluded "all sustenance practices and the gathering of those products
of the land and waters of the territory | shall define which they practised and used before exposure to European civilization
(or sovereignty) for subsistence or survival" (at p. 391). This did not include trapping for the fur trade, or other land-based
commercia enterprise. McEachern C.J. ultimately concluded, at p. 395 that "the plaintiffs have established, as of the date of
British sovereignty, the requirements for continued residence in their villages, and for non-exclusive aborigina sustenance
rights within [certain] portions of the territory."
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(5) Extinguishment and Fiduciary Duties

23 McEachern C.J. started with the proposition, at pp. 396-97, that the law "never recognized that the settlement of new
lands depended upon the consent of the Indians'. All aboriginal rights existed at the pleasure of the Crown, and could be
extinguished by unilateral act. He accepted the "clear and plain” intention test for extinguishment, but took the view that it need
not be express or even mention aboriginal rights, if the intention can be identified by necessary implication. An example of
such implied extinguishment might be afee simple grant to a third party, or a grant of alease, licence, permit or other tenure
inconsistent with continuing aboriginal interest.

24  McEachern C.J. held that any aboriginal rightsto the land had been extinguished. The extinguishment arose out of certain
colonia enactments which demonstrated an intention to manage Crown lands in a way that was inconsistent with continuing
aboriginal rights. He stated, at p. 411, that "the Crown with full knowledge of the local situation fully intended to settle the
colony and to grant titles and tenures unburdened by any aborigina interests'. Crown grantees who received land in colonial
times were clearly intended to receive the land free from any aboriginal encumbrances. Moreover, this intention to extinguish
did not only apply to landsthat had actually been granted to third parties, but rather all Crown land in B.C. However, it should be
noted that hewas careful to distinguish between land and fishing rights. Since McEachern C.J. was of the view that all aboriginal
title to the territories in question had been extinguished during colonial times, it was not necessary to consider whether the
province had the power to extinguish aboriginal rights after Confederation.

25  Notwithstanding the complete extinguishment of all aboriginal rights in land, McEachern C.J. held, at p. 417, that the
Crown was under a fiduciary obligation to continue to allow native persons to use vacant crown lands for lawful purposes
until the land "is dedicated to another purpose”. Thisis not an aboriginal "right", to which s. 35 can be applied, since any such
"rights" over the land had been extinguished. However, he held that where the Crown extinguishes an aboriginal right, and
makes a promise regarding use of Crown land at the same time, this creates the same fiduciary obligation as if the aboriginal
people had surrendered the land to the Crown. In articulating guidelines for the application of the Crown's fiduciary obligation,
McEachern C.J. madeit clear that the Crown must be free to direct resource management in the province in the best interests of
both the aboriginal and non-aboriginal personsin the province. However, Crown authorities should always keep the "aboriginal
interests of the plaintiffsvery much inmind” (at p. 423) in devel oping policiesfor theterritory, and should ensure that aboriginal
activities on the land are not unduly impaired.

(6) Damages

26 Since the plaintiffs failed to establish that existing ownership, jurisdiction, or aboriginal rights had been breached, the
claim for damages for wrongful appropriation of their territory was dismissed by McEachern C.J.

(7) Lands Subject to Aboriginal Rights at Sovereignty

27  McEachern C.J. felt it necessary to delineate the boundaries of the lands that were subject to aboriginal rights at the time
of sovereignty in case he was wrong that these rights had been extinguished. He considered the evidence regarding the external
boundary of the territory, and the internal boundaries therein. He found numerous inconsistencies, and generally did not find
it to be reliable. He rejected the boundaries as put forth by the appellants.

28 Nevertheless, since he had held that the Gitksan and Wet'suwet'en had aboriginal sustenancerights over part of theland, he
had to delineate their boundaries. He put forth three alternatives, and ultimately chose"Map 5" (at p. 400). This arearecognized
that the plaintiffs ancestorslikely used more distant areasin the territory. However, McEachern C.J. was not persuaded of such
usein either the northernmost or southernmost portions of the territory. The northern boundary was drawn through the centre of
the Skeena River, with 20 miles on the north side of the river being added. The southern boundary was drawn following some
of theinternal boundaries, but excluding several of the southern Wet'suwet'en individual territories. He selected this alternative
because it worked lessinjustice for the Wet'suwet'en who lived more spread out and |ess concentrated near the rivers. However,
he cut off the north and south portions of the claimed territory because he did not have confidencein the presence of the Gitksan
or Wet'suwet'en in the areas north or south of the boundaries he drew.
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(8) Other Matters

29  McEachern C.J. concluded his reasons by rejecting the province's argument that the plaintiff's aboriginal rights to some
of the lands had been abandoned. He did not think courts should be quick to treat aborigina lands as abandoned. He could
not say with confidence which lands should be abandoned, and which should not, even though there was clearly declining
aboriginal use of some of the lands. He also stressed that the onus of demonstrating abandonment rested with the province and
that they had not discharged that onus. He also rejected the argument that the plaintiffs had waived their rights by accepting
and using reserves and by conforming to the general law of the province. The honour of the Crown precluded the province
from relying on this defence.

(9) Final Order

30 Inresult, therefore, McEachern C.J. dismissed the action against Canada, dismissed the plaintiffs claims for ownership
and jurisdiction and for aboriginal rightsin theterritory, granted a declaration that the plaintiffs were entitled to use unoccupied
or vacant land subject to the general law of the province, dismissed the claim for damages and dismissed the province's
counterclaim. No order for costs was made.

B. British Columbia Court of Appeal
(1) Judgement of Macfarlane J.A. (Taggart J.A. concurring)

31 Macfarlane JA. set out the following propositions of law which he indicated were the starting points for analysing
aborigina rights in land, which he garnered from Baker Lake (Hamlet), Calder, Guerin, Sparrow, and Mabo v. Queensland
(1992), 107 A.L.R. 1 (AustraliaH.C.). First, such rights arise from historic occupation and possession of the aboriginal peoples
tribal lands. Second, they arise by operation of law and do not depend on a grant from the Crown. Third, they are not absolute,
but they are subject to regulation and extinguishment. Fourth, they are sui generis communal rights. Fifth, they cannot be
alienated other than to the Crown. Finally, they are related to aboriginal activities which formed an integral part of traditional
Indian life prior to sovereignty.

(a) Ownership Rights

32  Examining the appellants ownership claim, Macfarlane J.A. agreed that an exclusive right to occupy land is required
to support a claim akin to ownership. He noted that the use of the term "ownership" (which was used in the plaintiffsin their
pleadings) was unfortunate, since Guerin specifically held that the aboriginal interest does not amount to beneficial ownership.
In his view, the tria judge properly applied the law to the plaintiffs' claim of ownership. Similarly, he found no merit in the
appellants' challenge to the trial judge's findings of fact on a number of points. Although some of the areas of the evidence
were cause for concern, he concluded that the issues required an interpretation of the evidence as a whole and that it would
be inappropriate for this court to intervene and substitute its opinions for that of the trial judge. Hence, he did not disturb the
judge's conclusion with regard to ownership of the territory, nor his conclusion that any interest which the appellants have in
theland is not proprietary.

(b) Aboriginal Sustenance Rights

33  Macfarlane J.A. canvassed the trial judge's findings regarding aboriginal sustenance rights. He noted that McEachern
C.J'serror in requiring a "time-depth" of along time prior to contact in order to establish the rights did not affect his view of
the territorial limits of the right. He agreed with the trial judge's application of the Baker Lake test. In particular, he viewed
the significant question to be whether the practices were integral to aboriginal society or had only resulted from European
influences. Macfarlane J.A. concluded that it would be inappropriate to intervene and substitute his view for that of the trial
judgewith respect to the weight of the evidence. Hence, if the appellants succeeded on the appeal with respect to extinguishment,
they were entitled to sustenance rights in the area as identified by McEachern C.J. on Map 5.

(c) Jurisdiction
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34 Macfarlane J.A. essentially agreed with the trial judge with respect to his analysis of the jurisdiction, or sovereignty
issue. He characterized the claim as the right to control and manage the use of lands and resources in the territory, as well as
the right to govern the people within the territory, to the possible exclusion of laws of general application within the province.
He stated that the Gitksan and Wet'suwet'en people do not need a court declaration to permit internal self-regulation, if they
consent to be governed. However, the rights of self-government encompassing a power to make general laws governing the
land, resources, and people in the territory are legislative powers which cannot be awarded by the courts. Such jurisdiction
is inconsistent with the Constitution Act, 1867 and its division of powers. When the Crown imposed English law on al the
inhabitants of the colony and when British Columbia entered Confederation, the aboriginal people became subject to Canadian
(and provincial) legidative authority. For this reason, the claim to jurisdiction failed.

(d) Extinguishment

35 Macfarlane J.A. began by noting that treaty-making isthe most desirable way to resolve aborigina land issues. However,
he noted that prior to 1982, the rights of aboriginal people could be extinguished by the unilateral act of the sovereign, without
the consent of the aboriginal people. Intention to extinguish must be clear and plain. Although express language is not strictly
necessary, the honour of the Crown requires its intentions to be either express or manifested by unavoidable implication.
Unavoidable implication should not be easily found — it occurs only where the interpretation of the instrument permits no
other result. This, in turn, depends on the nature of the aboriginal interest and of the impugned grant.

36 Macfarlane J.A. disagreed with the trial judge that the colonial instruments manifested the required clear and plain
intention to extinguish all aboriginal interests in land. The purpose of the colonial instruments in question was to facilitate an
orderly settlement of the province, and to give the Crown control over grantsto third parties. It is not inevitable, upon areading
of the statutory scheme, that the aboriginal interest was to be disregarded. They did not foreclose the possibility of treaties or
of co-existence of aboriginal and Crown interests. Similarly, even fee smple grants to third parties do not necessarily exclude
aboriginal use. For example, uncultivated vacant land held in fee simple does not necessarily preclude the exercise of hunting
rights. Moreover, it is clear that, at common law, two or more interests in land less than fee simple can co-exist. However,
since the record was not sufficiently specific to permit the detailed analysis of such issues, Macfarlane J.A. suggested that these
issues be dealt with in negotiation. He concluded that extinguishment by a particular grant needed to be determined on a case
by case basis.

37  Macfarlane J.A. considered the constitutional power of the province to extinguish aborigina rights after 1871, and in
particular, whether valid provincial legislation could extinguish aboriginal rightsin land by incidental effect. After 1871, the
exclusive power to legislate in relation to "Indians, and Lands reserved for the Indians® was given to the federal government
by virtue of s. 91(24) of the Constitution Act, 1867. Valid provincial legislation may apply to Indians, so longisit isalaw of
general application and not one that affects their Indianness, their status, or their core values (Four B Manufacturing Ltd. v.
U.G.W. (1979), [1980] 1 S.C.R. 1031 (S.C.C.); Re Birth Registration No. 67-09-022272 (1975), [1976] 2 S.C.R. 751 (S.C.C.);
R. v. Tenale, [1985] 2 S.C.R. 309 (S.C.C.)). However, the proposition that provincia laws could extinguish Indian title by
incidental effect must be examined in light of federal authority relating to Indians and of the aborigina perspective. The
traditional homelands of aboriginal people are integral to their traditional way of life and their self-concept. If the effect of
provincial legislation were to strip the aboriginal people of the use and occupation of their traditional homelands, it would be
an impermissible intrusion into federal jurisdiction, as such alaw would "trench on the very core of the subject matter of s.
91(24)" (at p. 169). Hence, he concluded that provincial legislatures do not have the constitutional competence to extinguish
common law aboriginal rights. Moreover, extinguishment by adverse dominion could only be accomplished by the federal
government. Similarly, s. 88 of the Indian Act did not assist the province. Laws of general application which do not effect
the "core of Indianness' apply by their own force. However, provincial laws which do affect that core rely on s. 88, which
referentially incorporatestheminto federal law. For s. 88 of the Indian Act to givethe province authority to extinguish aboriginal
rights, it would haveto show aclear and plain intention to do so. Since no such intention existsin s. 88 in particular or the Indian
Act in general, it cannot authorize outright extinguishment. However, it may authorize provincial regulation of and interference
with aboriginal rights. Of course, now the operation of such regulations are now subject to s. 35 of the Constitution Act, 1982.
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(€) Relief Allowed

38 Macfarlane J.A. granted a declaration that the plaintiffs aboriginal rights were not all extinguished by the colonial
instruments enacted prior to British Columbia's entry into Confederation in 1871. He also granted a declaration that the
appellants have unextinguished, non-exclusive aboriginal rights, formerly protected at common law, and now protected under s.
35(1) of the Constitution Act, 1982. These rights are not ownership or property rights, and are located within the area indicated
on Map 5. Their characteristics may vary depending on the particular context in which the rights are said to exist, and are
dependent on the specific facts of each case.

39 Macfarlane J.A. did not grant a declaration with respect to jurisdiction over land and resources or people within the
territory, leaving this to negotiation. He also did not interfere with the decision of the trial judge that the claim for damages
must be dismissed. He noted that the parties wished to negotiate the precise location, scope, content and consequences of the
aboriginal rights which the trial judge has held may be exercised in that part of the territory, the approximate area of which is
illustrated on Map 5. However, no order of the court was required to permit the parties to enter into such negotiations.

40 Findly, Macfarlane J.A. stated that he would not give effect to the alternative declarations sought by the province relating
to the alleged extinguishment of aboriginal rights by grants of fee simple and of lesser interests in the period from 1871-1982.
The province did not have the power after 1871 to extinguish aboriginal rights. However, some provincial land and resource
laws affecting aboriginal rights may be given force as federal laws through the operation of s. 88 of the Indian Act. The effect
of fee smple and lesser grants on the particular aboriginal rights would require a detailed and complete analysis, which neither
the record nor the submissions permitted. He made no order for costs, adopting the reasons of the trial judge.

(2) Wallace J.A. (concurring)
(a) Scope of Appellate Review

41  Wallace J.A. considered the appropriate principles for appellate review of atrial judge's findings of fact. An appellate
court should find error on the part of thetrial judge with respect to those aspects of the finding of facts which involve questions
of credibility or weight to be given the evidence of awitness only if it is established that the trial judge made some "palpable
and overriding error" which affected his assessment of the material facts. Such an error exists in three situations: firstly, when
it can be demonstrated there was no evidence to support a material finding of fact of the trial judge; secondly, when the trial
judge wrongly overlooked admissible evidence relevant and material to the issue before the court; or thirdly, where the trial
judge's finding of fact cannot be supported as reasonable. In reversing the trial judge for "palpable and overriding error” the
Court of Appeal must designate the specific error and state why the nature of the error justifiesreversing thetrial judge'sfinding
of fact. Wallace J.A. held that these principles applied to the trial judge's determination of the nature and territorial scope of the
aboriginal activities, the question of jurisdiction and control over the territory, and the weight to be attributed to the evidence
of the various witnesses.

(b) General Principles

42  Walace JA. stated that aboriginal rights of occupation and use originate in the Indians' historic occupation and use of
their tribal lands, and is recognized by the common law. Unlike the trial judge, he recognized that these rights may resemble
aproprietary title, not unlike those in western property law systems, or they may be restricted to certain uses of the land. He
set out the requirements for establishing aboriginal rights, varying from the Baker Lake test used by the trial judge. In Wallace
J.A'sformulation of the test, the practices supporting the rights in question had to be integral to the claimants' distinctive and
traditional society or culture. Moreover, he resolved the trial judge's concerns about the requirement of exclusivity as follows:
if the plaintiffs claim exclusive occupation and use, the traditional occupation had to be to the exclusion of other organized
societies.

(c) Aboriginal Ownership
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43  Walace J.A. considered there to be reasonable support for the trial judge's conclusions regarding the nature and scope
of the appellants' interest in the territory. The standard of occupation required to support the claim of ownership depended on
the nature of the interest. The appellants’ claim was to manage the lands and natural resources. This suggests exclusive control
and possession of the territory, requiring the appellants to demonstrate exclusive possession. Since they could not do so, he
concluded that thetrial judge correctly dismissed their claim for ownership.

(d) Aboriginal Rights of Occupation and Use of Traditional Lands

44 Even if the appellants claim were characterized as a claim for aboriginal title, rather than ownership, Wallace JA.
agreed with the criteriaapplied by thetrial judge: the occupation of specific territory, the exclusion of other organized societies,
occupation at the time of British sovereignty and long-time aboriginal practices. Applying these principles to the trial judge's
findings of fact, Wallace J.A. concluded that the appellants had not established a manifest or palpable error in concluding that
the appellants’ rights were non-exclusive, and confined to user rights. However, he was of the view was that the court was not
in a position to express an opinion on the specific territorial scope of these rights.

(e) Aboriginal Jurisdiction or Self-Government

45 Wallace J.A. agreed that the claim for "jurisdiction" was for an undefined form of government over land and peoplein the
territory, which would be paramount as against provincial laws in the case of a conflict. Wallace JA. held, at p. 225, that this
claim was "incompatible with every principle of parliamentary sovereignty which vested in the Imperial Parliament in 1846".
Moreover, British Columbias entry into Canadain 1871 exhaustively distributed legisative power between the province and
the federal government. Section 35 of the Constitution Act, 1982 could not revive and protect any sovereignty rights which the
Gitksan and Wet'suwet'en may have had.

(f) Extinguishment

46  Wallace J.A. agreed with Macfarlane J.A. on thisissue. He set out the test ("clear and plain intention") and decided that
the rights of use and occupation discussed above had not been extinguished.

(g) Miscellaneous

47 Wallace JA. agreed that the appellants' damages claim should be dismissed, without deciding whether damages might be
payablefor wrongful interference with the Gitksan's and Wet'suwet'en’'s non-exclusive aboriginal rightsin theterritory. He also
considered the appellants' claim that the appeal be adjourned in part for two years, during which time the parties would attempt
to negotiate an agreement regarding the geographic parameters of the claimed territory. The court would retain jurisdiction to
determine issues or refer them to thetrial court if the parties failed to reach an agreement during the two-year period. However,
he noted that the role of the Court of Appeal is not to tailor its judgement to facilitate negotiation. The Court of Appeal is
restricted to declaring the legal status of rights claimed, on the basis of the trial record.

(3) Lambert J.A. (dissenting)
(a) General Principles

48  Lambert JA. considered at length the leading cases with regard to aboriginal rights in British Columbia. He set out a
number of conclusions. He recognized that aborigina title and aboriginal rights are sui generis, and not easily explicable in
terms of ordinary western jurisprudential analysis or common law concepts. He noted that aboriginal titleisaform of aboriginal
rights, and is therefore protected by s. 35. All rights arise from the practices, customs and traditions which form an integral
part of the distinctive culture of the aboriginal people, and were part of the social fabric of aboriginal society at the time of the
arrival of the first Europeans. This co-existed with the settlors" common law rights from the time of contact until sovereignty.
After that time, aboriginal rightsthat continued as part of the social fabric of the aboriginal society were protected by both their
own internal institutions and the common law.
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49 Lambert JA. believed that aboriginal rights were not frozen at the time of contact. Rather, they must be permitted to
maintain contemporary relevance in relation to the needs of the holders of the rights as those needs change along with the
changesin overall society. Therights may beindividual, or they may be collective, depending on how they were and are treated
by aborigina people. Moreover, they do not come from aboriginal practice dating from time immemorial. Rather, they come,
under the doctrine of continuity, from the practices, customs and traditions of the aboriginal people.

50 Aborigina rightsare neither abrogated by thefact that similar rights may be held by non-aboriginal people nor becausethe
holders of the rights participate in the wage or cash economy. A right to occupy, possess, use and enjoy land to the exclusion of
all others does not mean that it must be confined to the activities carried on in 1846, or that its exercise requires arenunciation
of the contemporary world.

(b) Extinguishment

51 Lambert J.A. considered thetest for extinguishment from Calder, and expressly rejected Judson J.'s views. He derived the
authority to do so from the way in which extinguishment was dealt with in Sparrow. In considering implicit extinguishment,
he stated that it will only be held to occur where no other conclusion is possible from the particular instrument or conduct. It
could not take place through adverse dominion. In the case of an inconsistency between a Crown grant of land and aboriginal
title, thetitle should not necessarily give way in the absence of a clear and plain intention to extinguish. In any case, no grants
or other interests were granted in the territory priory to 1871, and after that date, the British Columbialegislature had no power
to legislate to extinguish, by adverse dominion, or otherwise., Lambert J.A. recognized, at p. 312, that because of s. 91(24)
of the Constitution Act, 1867, and the doctrine of interjurisdictional immunity, provincial legislation could not affect "Indians
in their Indianness." This included aboriginal rights, since they are an integral part of aborigina culture. Thisis not affected
by s. 88 of the Indian Act.

52 Lambert J.A. applied the same principlesto aconsideration of whether theright to self-government had been extinguished.
Neither the assertion of sovereignty nor the colonia enactments mentioned by the trial judge were sufficient to extinguish
aborigina rightsin the claimed territory. He saw no incompatibility between statements that the Crown owned the land of the
province and the notion that aborigina title was a burden on the Crown's radical title. Moreover, there was no "inescapable
inference” that the colonial enactmentswere intended to extinguish aboriginal interests. If thiswere the case, aboriginal peoples
would instantly become trespassers on any lands not reserved for them as soon as the Crown took title. Finally, the evidence
that the aboriginal peoples of northern British Columbia surrendered their title under Treaty No. 8 also suggested that they had
title interests to surrender.

(c) Findings at Trial

53 Lambert JA. considered the factual findings made by thetrial judge and made anumber of general observations. First, if a
finding of fact is necessary to the decision in the case, it should be given more deference than afact which ismerely madein the
course of the decision or for some incidental reason. Second, findings of historical fact based on historical or anthropological
evidence given by historians and anthropol ogists should be given only the kind of weight that other historians or anthropol ogists
might have given them. These social scientists do not always agree, circumstances change, and new material is discovered
and interpreted. Third, the appellants oral evidence should be weighed, like all evidence, against the weight of countervailing
evidence and not against an absolute standard so long as it is enough to support an air of reality. Fourth, with the election of
an NDP government in British Columbia in 1991, the province reconsidered its legal stance in this case. As such, it invited
the court to confirm the existence of aboriginal rights of unspecified content over unspecified areas and to permit the parties to
negotiate the precise content and the precise areas. In Lambert J.A.'s view, the Crown, by adopting the position that it wished
to negotiate the content and territorial scope of aboriginal rights, must be taken to have waived the argument that the findings
of the trial judge must stand and that any aboriginal rights held by the Gitksan and Wet'suwet'en peoples must be confined to
non-exclusive sustenance rights over the area covered by Map 5. In short, reliance on the findings of fact of the trial judgeis
entirely inconsistent with negotiation.
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54  Nonetheless, Lambert J.A. was of the view that the findings of fact with respect to boundaries and with respect to the scope
and content of aboriginal rights, including both rights in land and rights of self-government, cannot stand even in accordance
with the usual principles governing the consideration of findings of fact, because they are flawed by errors of law.

55  With regard to the ownership claim, Lambert J.A. identified the following errorsin the trial judge's reasons. In hisview,
thetrial judge erred: (1) in not treating the ownership claim asaclaim to aboriginal title and applied incorrect legal standards as
aresult; (2) in treating the claim to aboriginal title asa claim to aproprietary interest in land; (3) in applying atest of indefinite
or long, long time use and occupation before the assertion of sovereignty; (4) in treating evidence of commercial interaction
with the first Europeans as not being evidence of aboriginal practices; (5) in treating the rights to trap as being the exercise of
rights other than aboriginal rights; (6) in rejecting evidence about commercial trapping and the evidence of Dr. Ray, ahistorical
geographer who gave evidence at tria; (7) in rejecting possession, occupation, use, and enjoyment in asocial sense as sufficient
to establish aboriginal title; (8) in treating the test of possession and occupation as being whether there was alaw which would
have required a trespasser to depart; (9) in considering that aboriginal rights cannot be held jointly by more than one people;
(10) in not concluding that aboriginal title could rest on occupation, possession, use, and enjoyment of land even though that
occupation may have diminished in the period after contact; (11) in histreatment of blanket extinguishment of aboriginal title;
and (12) in concluding that al aboriginal rights had been extinguished by the colonial instruments. These errors of law led to an
incorrect conclusion on the part of thetrial judge about the existence of aboriginal title. Hisfindings of fact can be reconsidered
on appellate review.

56  Withregard to the jurisdiction claim, Lambert J.A. stated that the trial judge erred: (1) in treating the claim to jurisdiction
asaclaimto governterritory and assert sovereignty over theterritory; (2) in trying to define the appellants' claim in terms of the
answers given by one witnessin cross-examination; (3) in concluding that the claim to jurisdiction must fail because the nature
of aboriginal self-government and self-regulation was such that it does not produce a set of binding and enforceable laws; and
(4) in considering that the existence of alegidative institution is an essential part of the existence of an aboriginal right to self-
government. Because of these errors of law, the trial judge's conclusions were wrong.

57  With regard to the claim to aboriginal rights, Lambert J.A. was of the view that the trial judge erred: (1) in not treating
the evidence of occupation, possession, use, and enjoyment of the territory in an organized way by the appellants for their
purposes, but particularly for sustenance, as being sufficient to establish aboriginal title to much of the land within the territory;
(2) in separating commercial practices of aboriginal people from other practices and saying that commercial practices were not
aboriginal practices; (3) in not considering the evidence of trading practices with neighbouring peoples; (4) in his treatment
of the question of exclusivity both in relation to aboriginal title and sustenance rights; and (5) in considering participation in
the wage or cash economy in relation to the existence (or non-existence) of aboriginal title. Again, given these errors of law,
Lambert J.A. asserted that an appellate court had jurisdiction to intervene and set aside the trial judge's findings.

(d) Substituted Findings

58 In light of these errors, Lambert J.A. substituted his own findings of fact for those of the trial judge. In his view, the
evidence established that in 1846, the Gitksan and Wet'suwet'en peopl es occupied, possessed, used and enjoyed their traditional
ancestral lands in accordance with their own practices, customs and traditions which were an integral part of their distinctive
culture. Those ancestral lands extend throughout the claimed territory, well beyond the areaindicated in Map 5. In areas where
there were no conflicting claimsto user rights, the appell ants rights should be characterized as aboriginal title. In areas of shared
occupancy and use, the appellants' title would be shared-exclusive aboriginal title. In areas where the Gitksan and Wet'suwet'en
people did not occupy, possess or use the land as an integral part of their culture, they would not have title, but may have
aboriginal sustenance rights. These rights were not extinguished through any blanket extinguishment in the colonial period.
Precise legidlation related to a specific area may have extinguished some rights. However, no such legislation was before the
court. The geographic scope of the rights was a matter to be negotiated between the parties, and failing negotiation, needed
to be determined by anew trial.
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59  Lambert JA. aso concluded that in 1846, the appellants ancestors had rights of self-government and self-regulation,
which rested on the practices, customs and traditions of those people which formed an integral part of their distinctive cultures.
It is true that the rights may have been diminished by the assertion of British sovereignty, but those rights that continue are
protected by s. 35 of the Constitution Act, 1982.

60 Turning to aboriginal sustenancerights, Lambert J.A. stated that they are entirely encompassed within aboriginal titlein
those areas where Gitksan and Wet'suwet'en aboriginal title exists. They also may exist in areas outside of title lands. In areas
where such rights were shared by a number of peoples, the appellants' rights may be limited to specific sustenance activities
as opposed to exclusive or shared-exclusive use and occupation.

(e) Other Issues

61 Withregard to the Royal Proclamation, 1763, Lambert J.A. expressed no views on its application or effect in the claimed
territory and itsinhabitants. With regard to infringement or denial of the appellants' rightsin the claimed territory, Lambert J.A.
concluded that the evidence in the case did not permit a proper consideration of the issues. Each infringement or denial would
have to be examined in relation to the specific circumstances.

(f) Disposition

62 Lambert JA. would have allowed the appeal, and made a number of declarations. First, hewould declare that the Gitksan
and Wet'suwet'en peoples had, at the time of the assertion of British sovereignty in 1846, aboriginal title to occupy, possess,
use and enjoy all or some of the land within the claimed territory. The land covered by aborigina title at that time extended
far beyond village sites and the immediate areas surrounding. Second, he would declare that the Gitksan and Wet'suwet'en
peoples may have had aboriginal sustenance rights, including hunting, fishing, gathering, and similar rights over any parts of
the land within the claimed territory to which aboriginal title did not extend. He would also declare that the aborigina title
and the aborigina sustenance rights described may have been exclusive to the Gitksan in certain areas and exclusive to the
Wet'suwet'en in others, and in some they may have shared with each other, or other aboriginal peoples, or non-aboriginals.

63 Lambert J.A. would have also declared that the appellants ancestors had, at thetime of the assertion of British sovereignty
in 1846, aborigina rights of self-government and self-regulation relating to their own organized society, its members, its
institutions and its sustenance rights. These rightswere recognized by, incorporated into, and protected by the common law after
1846. They have not been extinguished by any form of blanket extinguishment. Hence, they exist in modern form, subject only
to specific extinguishment of the specific title or specific sustenance right in a specific area. However, the right of aboriginal
self-government did not include any rights that were inconsistent with British sovereignty, any rights that are repugnant to
natural justice, equity and good conscience, and have not been modified to overcome that repugnancy, and any rightswhich are
contrary to the part of the common law that applied to the territory, the Gitksan and Wet'suwet'en peoples and their institutions.

64 Lambert JA. would also declare that these aboriginal title rights, aboriginal rights of self-government and self-
regulation, and aboriginal sustenance rights may have been subject, after 1846 to specific extinguishment by the clear and
plain extinguishing intention of the Sovereign Power, legislatively expressed by Parliament. Any specific extinguishment of
specific rights might have been express or implicit, and, if implicit, it may have been brought about by the legislation itself
(implied extinguishment) or by acts authorized by the legidlation (extinguishment by adverse dominion), provided theintention
to extinguish was contained within the legislative expression and was clear and plain. Instances of such specific extinguishment
could not be decided on this appeal.

65 Lambert JA. would declare that the present aboriginal rights of self-government and self-regulation of the Gitksan and
Wet'suwet'en peoples, exercisablein relation to their aboriginal title, would include the specific rights claimed in this appeal by
the plaintiffsin relation to aboriginal title. He would also declare that the present aboriginal rights of self-government and self-
regulation of the Gitksan and Wet'suwet'en peoples would include rights of self-government and self-regulation exercisable
through their own institutions to preserve and enhance their social, political, cultural, linguistic and spiritual identity.
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66 Finally, Lambert JA. would remit a number of questions back to trial. These include the question of the territorial
boundaries for both title and sustenance rights; the degree of exclusivity or shared exclusivity which the appellants hold, on
both the territories over which they have title and the territories over which they have sustenance rights; the scope and content
of the sustenance rights; the scope and content of the rights to self-government and self-regulation; and all questions relating
to the plaintiffs entitlement to damages and the quantum of damages. He would have also awarded the plaintiffs their costs,
both in the Court of Appeal, and at trial.

(4) Hutcheon J.A. (dissenting in part)
(a) Rightsto Land

67 Hutcheon J.A. agreed with thetrial judge that the Royal Proclamation, 1763 did not apply to theterritory or itsinhabitants.
Nonethel ess, the policy reflected in the Proclamation was, generally speaking, acceptance of aboriginal rightsto land. Moreover,
Hutcheon J.A. concluded on the basis of Calder and Sparrow that the colonial enactments did not extinguish the aboriginal
rights in the claimed territory. He found it unnecessary to decide whether a grant in fee simple extinguishes aboriginal title or
whether entitlement to compensation arisesin such circumstances.

(b) Nature of the Rights

68 Hutcheon J.A. accepted that aboriginal rightsto land existed prior to 1846 over the claimed territory. Hefound it sufficient
to say, at p. 389, that aboriginal rights can "compete on an equal footing" with proprietary interests. Additionally, he noted that
these rights are collective, inalienable except to the Crown, and extend to the traditional territory of the particular people.

(c) Territory

69  Hutcheon JA. disagreed with the trial judge's conclusion that the appellants ancestors occupied or controlled only the
villages in the territory and the immediately surrounding areas. In Hutcheon J.A.'s view, the trial judge misapprehended the
legal test for occupation and disregarded the independent evidence which showed that the territory occupied or controlled by
the appellants extended far beyond the villages.

(d) Sdf-Regulation

70 Thetraditions of the Gitksan and Wet'suwet'en peoples existed long before 1846 and continued thereafter. They included
the right to names and titles, the use of masks and symbols in rituals, the use of ceremonial robes, and the right to occupy
and control places of economic importance. The traditions also included the institution of the clans and the Houses in which
membership descended through the mother and the feast system. They regulated marriage and relations with neighbouring
societies. The right to practise these traditions was not lost, although the Indian Act and provincial laws have affected the
appellants' right to self-regulation. Only negotiations will define with greater specificity the areas and terms under which the
appellants and the federal and provincial governments will exercise jurisdiction in respect of the appellants, their institutions,
and laws.

(e) Disposition

71  Hutcheon JA. would have allowed the appeal and have made a number of declarations. First, he would declare that all
of the aboriginal rights of the appellants were not extinguished before 1871. Second, the appellants continue to have existing
aborigina rights to undefined portions of land within the claimed territory. Third, the appellants have rights of self-regulation
exercisablethrough their owninstitutionsto preserve and enhancetheir social, political, cultural, linguistic and spiritual identity.
He would have remitted the outstanding matters to the Supreme Court of British Columbia, and stayed the proceedings for
two years from the date of the judgement, or such shorter or longer period, in order for the parties to agree about the lands in
respect of which the appellants have aboriginal rights, the scope of such rights on and to such lands, the scope of the right of
self-regulation, and the appellants’ entitlement to and quantum of damages. Hutcheon J.A. would have awarded the appellants
their costs throughout the proceedings.
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V. Issues

72  Thefollowing are the principal issues which must be addressed in this appeal. Aswill become apparent in my analysis,
some of these issuesin turn raise a number of sub-issues which | will address as well:

A. Do the pleadings preclude the Court from entertaining claims for aboriginal title and self-government?
B. What isthe ability of this Court to interfere with the factual findings made by the tria judge?

C. What is the content of aboriginal title, how is it protected by s. 35(1) of the Constitution Act, 1982, and what is
required for its proof?

D. Has a claim to self-government been made out by the appellants?

E. Did the province have the power to extinguish aboriginal rights after 1871, either under its own jurisdiction or
through the operation of s. 88 of the Indian Act?

V. Analysis
A. Do the pleadings preclude the Court from entertaining claims for aboriginal title and self-government?

73 Inther pleadings, the appellants, 51 Chiefs representing most of the houses of the Gitksan and Wet'suwet'en nations,
originally advanced 51 individual claims on their own behalf and on behalf of their houses for "ownership" and "jurisdiction”
over 133 distinct territorieswhich together comprise 58,000 sgquare kilometres of northwestern British Columbia. On appeal, that
original claimwas altered in two different ways. First, the claimsfor ownership and jurisdiction have been replaced with claims
for aboriginal title and self-government, respectively. Second, theindividual claims by each house have been amalgamated into
two communal claims, one advanced on behalf of each nation. However, there were no formal amendments to the pleadings
to this effect, and the respondents accordingly argue that claims which are central to this appeal are not properly before the
Court. Furthermore, the respondents argue that they have suffered prejudice as a result because they might have conducted the
defence quite differently had they known the case to meet.

74 | rgject therespondents’ submission with respect to the substitution of aboriginal title and self-government for the original
claims of ownership and jurisdiction. Although it is true that the pleadings were not formally amended, the trial judge, at p.
158, did allow a de facto amendment to permit "a claim for aboriginal rights other than ownership and jurisdiction”. Had the
respondents been concerned about the prejudice arising from this ruling, they could have appealed accordingly. However, they
did not, and, as aresult, the decision of thetrial judge on this point must stand.

75 Moreover, in my opinion, that ruling was correct because it was made against the background of considerable legal
uncertainty surrounding the nature and content of aboriginal rights, under both the common law and s. 35(1). The content of
common law aboriginal title, for example, has not been authoritatively determined by this Court and has been described by
some as aform of "ownership". Aswell, this case was pleaded prior to this Court's decision in Sparrow, supra, which was the
first statement from this Court on the types of rights that come within the scope of s. 35(1). The law has rapidly evolved since
then. Accordingly, it was just and appropriate for the trial judge to allow for an amendment to pleadings which were framed
when the jurisprudence wasin its infancy.

76 However, no such amendment was made with respect to the amalgamation of the individual claims brought by the
51 Gitksan and Wet'suwet'en Houses into two collective claims, one by each nation, for aboriginal title and self-government.
Given the absence of an amendment to the pleadings, | must reluctantly conclude that the respondents suffered some prejudice.
The appellants argue that the respondents did not experience prejudice since the collective and individua claims are related
to the extent that the territory claimed by each nation is merely the sum of the individual claims of each house; the external
boundaries of the collective claims therefore represent the outer boundaries of the outer territories. Although that argument
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carriesconsiderableweight, it does not addressthe basi ¢ point that the collective claimsweresimply notinissueat trial. Toframe
the casein adifferent manner on appeal would retroactively deny the respondents the opportunity to know the appellants' case.

77  Thisdefect inthe pleadings prevents the Court from considering the merits of this appeal. However, given the importance
of this case and the fact that much of the evidence of individua territorial holdingsis extremely relevant to the collective claims
now advanced by each of the appellants, the correct remedy for the defect in pleadingsis anew trial, where, to quote the trial
judge at p. 368, "[i]t will be for the parties to consider whether any amendment is required in order to make the pleadings
conform with the evidence'. Moreover, as| will now explain, there are other reasons why anew trial should be ordered.

B. What isthe ability of this Court to interfere with the factual findings made by the trial judge?
(1) General Principles

78 | recently reviewed the principles governing the appellate review of findings of fact in Vanderpeet, supra. As a general
rule, this Court has been extremely reluctant to interfere with the findings of fact made at trial, especially when those findings
of fact are based on an assessment of the testimony and credibility of witnesses. Unless there is a "palpable and overriding
error”, appellate courts should not substitute their own findings of fact for those of thetrial judge. The leading statement of this
principle can be found in Sein v. "Kathy K." (The) (1975), [1976] 2 S.C.R. 802 (S.C.C.), per Ritchie J., at p. 808:

These authorities are not to be taken as meaning that the findings of fact made at trial are immutable, but rather that they
are not to be reversed unless it can be established that the learned trial judge made some palpable and overriding error
which affected his assessment of the facts. While the Court of Appeal is seized with the duty of re-examining the evidence
in order to be satisfied that no such error occurred, it is not, in my view, apart of its function to substitute its assessment
of the balance of probability for the findings of the judge who presided at thetrial.

The same deference must be accorded to the trial judge's assessment of the credibility of expert witnesses: see N.V. Bocimar
SA. v. Century Insurance Co. of Canada, [1987] 1 S.C.R. 1247 (S.C.C.).

79  The policy reason underlying this rule is protection of "[t]he autonomy and integrity of the trial process" (Schwartz v.
R, [1996] 1 S.C.R. 254 (S.C.C.) at p. 278), which recognizes that the trier of fact, who isin direct contact with the mass of the
evidence, is in the best position to make findings of fact, particularly those which turn on credibility. Moreover, Vanderpeet
clarified that deference was owed to findings of fact even when the trial judge misapprehended the law which was applied to
those facts, a problem which can arise in quickly evolving areas of law such as the jurisprudence surrounding s. 35(1).

80 I recently held, in Vander peet, that these general principlesapply to caseslitigated under s. 35(1). On the other hand, while
accepting the general principle of non-interference, this Court has also identified specific situations in which an appeal court
can interfere with afinding of fact made at trial. For example, appellate intervention iswarranted "where the courts below have
misapprehended or overlooked material evidence': see Chartier v. Quebec (Attorney General), [1979] 2 S.C.R. 474 (S.C.C.)
at p. 493. In cases involving the determination of aboriginal rights, appellate intervention is also warranted by the failure of a
trial court to appreciate the evidentiary difficulties inherent in adjudicating aboriginal claimswhen, first, applying the rules of
evidence and, second, interpreting the evidence before it. As| said in Vander pest, at para. 68:

In determining whether an aboriginal claimant has produced evidence sufficient to demonstrate that her activity is an
aspect of a practice, custom or tradition integral to a distinctive aboriginal culture, a court should approach the rules of
evidence, and interpret the evidence that exists, with a consciousness of the special nature of aboriginal claims, and of the
evidentiary difficulties in proving a right which originates in times where there were no written records of the practices,
customs and traditions engaged in. The courts must not underval ue the evidence presented by aboriginal claimants simply
because that evidence does not conform precisely with the evidentiary standards that would be applied in for example, a
private law torts case. [Emphasis added.]

81 The justification for this special approach can be found in the nature of aborigina rights themselves. | explained in
Vander peet that those rights are aimed at the reconciliation of the prior occupation of North America by distinctive aboriginal
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societies with the assertion of Crown sovereignty over Canadian territory. They attempt to achieve that reconciliation by "their
bridging of aboriginal and non-aboriginal cultures' (at para. 42). Accordingly, "a court must take into account the perspective
of the aborigina people claiming the right....while at the same time taking into account the perspective of the common law"
such that "[t]rue reconciliation will, equally, place weight on each" (at paras. 49 and 50).

82 In other words, although the doctrine of aboriginal rights is a common law doctrine, aboriginal rights are truly sui
generis, and demand a unique approach to the treatment of evidence which accords due weight to the perspective of aboriginal
peoples. However, that accommodation must be done in amanner which does not strain "the Canadian legal and constitutional
structure” (at para. 49). Both the principleslaid down in Vander peet — first, that trial courts must approach the rules of evidence
in light of the evidentiary difficultiesinherent in adjudicating aboriginal claims, and second, that trial courts must interpret that
evidence in the same spirit — must be understood against this background.

83 A concrete application of thefirst principle can be found in Vander pest itself, where | addressed the difficulties inherent
in demonstrating a continuity between current aboriginal activities and the pre-contact practices, customs and traditions of
aboriginal societies. As| reiterate below, the requirement for continuity is one component of the definition of aboriginal rights
(although, as | explain below, in the case of title, the issue is continuity from sovereignty, not contact). However, given that
many aborigina societies did not keep written records at the time of contact or sovereignty, it would be exceedingly difficult
for them to produce (at para. 62) "conclusive evidence from pre-contact times about the practices, customs and traditions of
their community”. Accordingly, | held that (at para. 62):

The evidence relied upon by the applicant and the courts may relate to aboriginal practices, customs and traditions post-
contact; it smply needs to be directed at demonstrating which aspects of the aboriginal community and society have their
origins pre-contact. [Emphasis added.]

The same considerations apply when the time from which title is determined is sovereignty

84  This appeal requires us to apply not only the first principle in Vanderpeet but the second principle as well, and adapt
the laws of evidence so that the aboriginal perspective on their practices, customs and traditions and on their relationship with
the land, are given due weight by the courts. In practical terms, this requires the courts to come to terms with the oral histories
of aboriginal societies, which, for many aboriginal nations, are the only record of their past. Given that the aboriginal rights
recognized and affirmed by s. 35(1) are defined by reference to pre-contact practices or, as| will develop below, in the case of
title, pre-sovereignty occupation, those histories play acrucial rolein the litigation of aboriginal rights.

85 A useful and informative description of aborigina oral history is provided by the Report of the Royal Commission on
Aboriginal Peoples (1996), vol. 1 (Looking Forward, Looking Back) at p. 33:

The Aboriginal tradition in the recording of history is neither linear nor steeped in the same notions of social progress and
evolution [asin the non-Aboriginal tradition]. Nor isit usually human centred in the same way as in the western scientific
tradition, for it does not assume that human beings are anything more than one— and not necessarily the most important —
element of the natural order of the universe. Moreover, the Aboriginal historical traditionisan oral one, involving legends,
stories and accounts handed down through the generationsin oral form. It isless focussed on establishing objective truth
and assumes that the teller of the story is so much a part of the event being described that it would be arrogant to presume
to classify or categorize the event exactly or for al time.

In the Aboriginal tradition the purposes of repeating oral accounts from the past is broader than the role of written history
in western societies. It may be to educate the listener, to communicate aspects of culture, to socialize peopleinto a cultural
tradition, or to validate the claims of a particular family to authority and prestige....

Oral accounts of the past include agood deal of subjective experience. They are not simply adetached recounting of factual
events but, rather, are "facts enmeshed in the stories of alifetime”. They arealso likely to be rooted in particular locations,
making reference to particular families and communities, This contributes to a sense that there are many histories, each
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characterized in part by how a people see themselves, how they define their identity in relation to their environment, and
how they express their uniqueness as a people.

86 Many featuresof oral historieswould count against both their admissibility and their weight as evidence of prior eventsin
acourt that took atraditional approach to the rules of evidence. The most fundamental of theseistheir broad social role not only
"as arepository of historical knowledge for a culture”" but also as an expression of "the values and mores of ... [that] culture":
Clay McLeod, "The Oral Histories of Canada's Northern People, Anglo-Canadian Evidence Law, and Canada's Fiduciary Duty
to First Nations. Breaking Down the Barriers of the Past” (1992), 30 Alta. L. Rev. 1276, at p. 1279. Dickson J. (as he was then)
recognized as much when he stated in R. v. Kruger (1977), [1978] 1 S.C.R. 104 (S.C.C.) at p. 109, that "[c]laims to aboriginal
title are woven with history, legend, politics and moral obligations'. The difficulty with these features of oral historiesis that
they aretangential to the ultimate purpose of the fact-finding process at trial — the determination of the historical truth. Another
feature of oral histories which creates difficulty is that they largely consist of out-of-court statements, passed on through an
unbroken chain across the generations of a particular aboriginal nation to the present-day. These out-of-court statements are
admitted for their truth and therefore conflict with the general rule against the admissibility of hearsay.

87  Notwithstanding the challenges created by the use of oral histories as proof of historical facts, the laws of evidence must
be adapted in order that this type of evidence can be accommodated and placed on an equal footing with the types of historical
evidence that courts are familiar with, which largely consists of historical documents. This is a long-standing practice in the
interpretation of treaties between the Crown and aborigina peoples. Soui, supra, a p. 1068; R. v. Taylor (1981), 62 C.C.C.
(2d) 227 (Ont. C.A.) at p. 232. To quote Dickson C.J., given that most aboriginal societies "did not keep written records’, the
failure to do so would "impose an impossible burden of proof* on aboriginal peoples, and "render nugatory" any rights that
they have (R. v. Smon, [1985] 2 S.C.R. 387 (S.C.C.) at p. 408). This process must be undertaken on a case-by-case basis. | will
take this approach in my analysis of thetrial judge's findings of fact.

88 Onafinal note, it isimportant to understand that even when atrial judge has erred in making a finding of fact, appellate
intervention does not proceed automatically. The error must be sufficiently seriousthat it was "overriding and determinative in
the assessment of the balance of probabilities with respect to that factual issue” (Schwartz, supra, at p. 281).

(2) Application of General Principles
(a) General Comments

89 The general principle of appellate non-interference applies with particular force in this appeal. The trial was lengthy
and very complex. There were 318 days of testimony. There were alarge number of witnesses, lay and expert. The volume of
evidenceis enormous. To quote thetrial judge at pp. 116-17:

A total of 61 witnesses gave evidence at trial, many using trandators from their native Gitksan or Wet'suwet'en language;
"word spellers’ to assist the official reporters were required for many witnesses; afurther 15 witnesses gave their evidence
on commission; 53 territorial affidavits were filed; 30 deponents were cross-examined out of court; there are 23,503 pages
of transcript evidence at trial; 5 898 pages of transcript of argument; 3,039 pages of commission evidence and 2,553
pages of cross-examination on affidavits (all evidence and oral arguments are conveniently preserved in hard copy and
on diskettes); about 9,200 exhibits were filed at trial comprising, | estimate, well over 50,000 pages; the plaintiffs draft
outline of argument comprises 3,250 pages, the province's 1,975 pages, and Canada's over 1,000 pages, there are 5,977
pages of transcript of argument in hard copy and on diskettes. All partiesfiled some excerpts from the exhibitsthey referred
to in argument. The province alone submitted 28 huge binders of such documents. At least 15 binders of reply argument
were |eft with me during that stage of the trial.

The result was ajudgment of over 400 pagesin length.

0 It is not open to the appellants to challenge the trial judge's findings of fact merely because they disagree with them.
| fear that a significant number of the appellants objections fall into this category. Those objections are too numerous to list
in their entirety. The bulk of these objections, at best, relate to aleged instances of misapprehension or oversight of material

Nexts cANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Al rights reserved.


http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0100197&cite=30ALTALREV1276&fi=co_pp_sp_100197_1279&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_100197_1279
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0100197&cite=30ALTALREV1276&fi=co_pp_sp_100197_1279&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_100197_1279
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1977153044&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990324076&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1981177424&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1981177424&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1985190913&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1996436235&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)

Delgamuukw v. British Columbia, 1997 CarswellBC 2358
1997 CarswellBC 2358, 1997 CarswellBC 2359, [1997] 3 S.C.R. 1010...

evidence by the trial judge. However, the respondents have established that, in most situations, there was some contradictory
evidence that supported thetrial judge's conclusion. The question, ultimately, was one of weight, and the appellants have failed
to demonstrate that the trial judge erred in this respect.

91 Oneobjection that | would like to mention specifically, abeitin passing, isthetrial judge's refusal to accept the testimony
of two anthropologists who were brought in as expert witnesses by the appellants. This aspect of the trial judge's reasons
was hotly contested by the appellants in their written submissions. However, | need only reiterate what | have stated above,
that findings of credibility, including the credibility of expert witnesses, are for the trial judge to make, and should warrant
considerable deference from appellate courts.

92 Onthe other hand, the appellants have alleged that the trial judge made a number of serious errorsrelating to the treatment
of the oral histories of the appellants. Those oral historieswere expressed in three different forms: (i) the adaawk of the Gitksan,
and the kungax of the Wet'suwet'en; (ii) the personal recollections of members of the appellant nations, and (iii) the territorial
affidavits filed by the heads of the individual houses within each nation. The trial judge ruled on both the admissibility of, and
the weight to be given to, these various forms of oral history without the benefit of my reasons in Vander peet, as will become
evident in the discussion that follows.

(b) Adaawk and Kungax

93  Theadaawk and kungax of the Gitksan and Wet'suwet'en nations, respectively, are oral histories of a special kind. They
were described by thetrial judge, at p. 164, asa"sacred ‘official’ litany, or history, or recital of the most important laws, history,
traditions and traditional territory of a House". The content of these special oral histories includes its physical representation
totem poles, crests and blankets. The importance of the adaawk and kungax is underlined by the fact that they are "repeated,
performed and authenticated at important feasts'. At those feasts, dissenters have the opportunity to object if they question any
detail and, in this way, held ensure the authenticity of the adaawk and kungax. Although they serve largely the same role, the
trial judge found that there are some differences in both the form and content of the adaawk and the kungax. For example, the
latter is"in the nature of a song which isintended to represent the specia authority and responsibilities of achief...." However,
these differences are not legally relevant for the purposes of the issue at hand.

94 It isapparent that the adaawk and kungax are of integral importance to the distinctive cultures of the appellant nations.
At trial, they were relied on for two distinct purposes. First, the adaawk was relied on as a component of and, therefore, as
proof of the existence of a system of land tenure law internal to the Gitksan, which covered the whole territory claimed by that
appellant. In other words, it was offered as evidence of the Gitksan's historical use and occupation of that territory. For the
Wet'suwet'en, the kungax was offered as proof of the central significance of the claimed lands to their distinctive culture. As
| shall explain later in these reasons, both use and occupation, and the central significance of the lands occupied, are relevant
to proof of aboriginal title.

95 Theadmissibility of the adaawk and kungax was the subject of ageneral decision of thetria judge handed down during
the course of the trial regarding the admissibility of all ora histories (Delgamuukw (Uukw) v. British Columbia, incorrectly
indexed as Uukw v. R., [1987] 6 W.W.R. 155 (B.C. S.C.)). Although the trial judge recognized that the evidence at issue was
aform of hearsay, he ruled it admissible on the basis of the recognized exception that declarations made by deceased persons
could be given in evidence by witnesses as proof of public or general rights: see M. N. Howard, Peter Crane & Daniel A.
Hochberg, Phipson on Evidence (14th ed. 1990), at p. 736. He affirmed that earlier ruling in his trial judgment, correctly in
my view, by stating, at p. 180 that the adaawk and kungax were admissible "out of necessity as exceptions to the hearsay rule"
because there was no other way to prove the history of the Gitksan and Wet'suwet'en nations.

96 Thetria judge, however, went on to give these oral histories no independent weight at all. He held, at p. 180, that they
were only admissible as "direct evidence of the factsinissue ... in afew cases where they could constitute confirmatory proof
of early presence in the territory”. His central concern that the adaawk and kungax could not serve "as evidence of detailed
history, or land ownership, use or occupation”. | disagree with some of the reasons he relied on in support of this conclusion.
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97  Although he had earlier recognized, when making his ruling on admissibility, that it was impossible to make an easy
distinction between the mythological and "real" aspects of these oral histories, he discounted the adaawk and kungax because
they were not "literally true", confounded "what is fact and what is belief", "included some material which might be classified
as mythology"”, and projected a"romantic view" of the history of the Appellants. He also cast doubt on the authenticity of these
specia ora histories (at p. 181) because, inter alia, "the verifying group is so small that they cannot safely be regarded as
expressing the reputation of even the Indian community, |et alone the larger community whose opportunity to dispute territorial
claimswould be essential to weight”. Finally, he questioned (at p. 181) the utility of the adaawk and kungax to demonstrate use
and occupation because they were "seriously lacking in detail about the specific lands to which they are said to relate”.

98 Although heframed hisruling on weight in termsof the specific oral historiesbefore him, in my respectful opinion, thetrial
judgeinreality based his decision on some general concernswith the use of oral histories as evidencein aboriginal rights cases.
In summary, the trial judge gave no independent weight to these special ora histories because they did not accurately convey
historical truth, because knowledge about those oral histories was confined to the communities whose histories they were and
becausethose oral historieswereinsufficiently detailed. However, as| mentioned earlier, these arefeatures, to agreater or lesser
extent, of all oral histories, not just the adaawk and kungax. The implication of the trial judge's reasoning is that oral histories
should never be given any independent weight and are only useful as confirmatory evidence in aborigina rights litigation.
| fear that if this reasoning were followed, the oral histories of aboriginal peoples would be consistently and systematically
undervalued by the Canadian legal system, in contradiction of the express instruction to the contrary in Vanderpeet that trial
courts interpret the evidence of aboriginal peoplesin light of the difficulties inherent in adjudicating aboriginal claims.

(c) Recallections of Aboriginal Life

99  Thetria judge also erred when he discounted the "recollections of aborigina life" offered by various members of the
appellant nations. | take that term to be a reference to testimony about personal and family history that is not part of an adaawk
or akungax. That evidence consisted of the personal knowledge of the witnesses and declarations of witnesses' ancestors as to
land use. This history had been adduced by the appellants in order to establish the requisite degree of use and occupation to
make out a claim to ownership and, for the same reason as the adaawk and kungax, is material to the proof of aboriginal title.

100 Thetria judge limited the uses to which the evidence could be put. He reasoned, at p.177, that this evidence, at most,
established "without question, that the plaintiff'simmediate ancestors, for the past 100 years or so" had used land in the claimed
territory for aboriginal purposes. However, the evidence wasinsufficiently preciseto demonstrate that the more distant ancestors
of the witnesses had engaged in specific enough land use "far enough back in time to permit the plaintiffs to succeed on issues
such asinternal boundaries’. Inthelanguage of Vanderpeet, thetrial judge effectively held that thisevidence did not demonstrate
the reguisite continuity between present occupation and past occupation in order to ground a claim for aboriginal title.

101  Inmy opinion, the trial judge expected too much of the oral history of the appellants, as expressed in the recollections
of aboriginal life of members of the appellant nations. He expected that evidence to provide definitive and precise evidence of
pre-contact aboriginal activities on theterritory in question. However, as| held in Vander peet, thiswill be almost an impossible
burden to meet. Rather, if oral history cannot conclusively establish pre-sovereignty (after this decision) occupation of land,
it may till be relevant to demonstrate that current occupation has its origins prior to sovereignty. This is exactly what the
appellants sought to do.

(d) Territorial Affidavits

102 Finaly, thetrial judge also erred in histreatment of the territorial affidavitsfiled by the appellant chiefs. Those affidavits
were declarations of theterritorial holdings of each of the Gitksan and Wet'suwet'en houses and, at trial, wereintroduced for the
purposes of establishing each House's ownership of its specific territory. Before this Court, the appellants tried to amalgamate
theseindividual claimsinto collective claims on behalf of each nation and the relevance of the affidavits changed accordingly.
| have already held that it is not open to the appellants to alter fundamentally the nature of their claim in this way on appeal.
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Nevertheless, the treatment of the affidavitsisimportant because they will be relevant at anew tria to the existence and nature
of the land tenure system within each nation and, therefore material to the proof of title.

103 The affidavits rely heavily on the declarations of deceased persons of use or ownership of the lands, which are aform
of oral history. But those declarations are a kind of hearsay and the appellants therefore argued that the affidavits should be
admitted through the reputation exception to the hearsay rule. Although he recognized, at p. 438, that the territorial affidavits
were "the best evidence [the appellants] could adduce on the question of internal boundaries', the trial judge held that this
exception did not apply and refused to admit the declarations contained in the affidavits.

104 | am concerned by the specific reasonsthetrial judge gave for refusing to apply the reputation exception. He questioned
the degree to which the decl arations amounted to areputation because they werelargely confined to the appellants communities.
The tria judge asserted that neighbouring aboriginal groups whose territorial claims conflicted with those of the appellants,
as well as non-aboriginals who potentially possessed a legal interest in the claimed territory, were unaware of the content of
the alleged reputation at all. Furthermore, the trial judge reasoned that since the subject-matter of the affidavits was disputed,
its reliability was doubtful. Finally, thetrial judge questioned, at p. 441, the "independence and objectivity" of the information
contained in the affidavits, because the appellants and their ancestors (at p. 440) "have been actively discussing land claims
for many years".

105 Although he regretted this finding, the trial judge felt bound to apply the rules of evidence because it did not appear to
him (at p. 442) "that the Supreme Court of Canada has decided that the ordinary rules of evidence do not apply to this kind of
case". Thetria judge arrived at this conclusion, however, without the benefit of Vander peet, where | held that the ordinary rules
of evidence must be approached and adapted in light of the evidentiary difficulties inherent in adjudicating aboriginal claims.

106 Many of the reasons relied on by the trial judge for excluding the evidence contained in the territorial affidavits are
problematic because they run against this fundamental principle. The requirement that a reputation be known in the general
community, for example, ignoresthefact that oral histories, as noted by the Royal Commission on Aboriginal Peoples, generally
relate to particular locations, and refer to particular families and communities and may, as aresult, be unknown outside of that
community, even to other aboriginal nations. Excluding the territorial affidavits because the claims to which they relate are
disputed does not acknowledge that claims to aboriginal rights, and aboriginal title in particular, are amost always disputed
and contested. Indeed, if those claims were uncontroversial, there would be no need to bring them to the courts for resolution.
Casting doubt on the reliability of the territorial affidavits because land claims had been actively discussed for many years also
fails to take account of the special context surrounding aboriginal claims, in two ways. First, those claims have been discussed
for so long because of British Columbia's persistent refusal to acknowledge the existence of aboriginal title in that province
until relatively recently, largely as a direct result of the decision of this Court in Calder, supra. It would be perverse, to say
the least, to use the refusal of the province to acknowledge the rights of its aboriginal inhabitants as a reason for excluding
evidence which may prove the existence of those rights. Second, this rationale for exclusion places aboriginal claimants whose
societies record their past through oral history in agrave dilemma. In order for the oral history of a community to amount to a
form of reputation, and to be admissiblein court, it must remain alive through the discussions of members of that community;
those discussions are the very basis of that reputation. But if those histories are discussed too much, and too close to the date
of litigation, they may be discounted as being suspect, and may be held to be inadmissible. The net effect may be that a society
with such an oral tradition would never be able to establish a historical claim through the use of oral history in court.

(e) Conclusion

107 Thetria judge'streatment of the various kinds of oral histories did not satisfy the principles | laid down in Vander peet.
These errors are particularly worrisome because oral histories were of critical importance to the appellants' case. They used
those historiesin an attempt to establish their occupation and use of the disputed territory, an essential requirement for aboriginal
title. Thetrial judge, after refusing to admit, or giving no independent weight to these oral histories, reached the conclusion that
the appellants had not demonstrated the requisite degree of occupation for "ownership”. Had the trial judge assessed the oral
histories correctly, his conclusions on these issues of fact might have been very different.
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108 Inthecircumstances, the factual findings cannot stand. However, given the enormous complexity of the factual issues at
hand, it would be impossible for the Court to do justice to the parties by sifting through the record itself and making new factual
findings. A new trial is warranted, at which the evidence may be considered in light of the principles laid down in Vander peet
and elaborated upon here. In applying these principles, the new trial judge might well share some or all of the findings of fact
of McEachern C.J.

C. What isthe content of aboriginal title, how isit protected by s. 35(1), and what is required for its proof?
(1) Introduction

109 The parties disagree over whether the appellants have established aboriginal title to the disputed area. However, since
those factual issues require a new trial, we cannot resolve that dispute in this appeal. But factual issues aside, the parties also
have a more fundamental disagreement over the content of aboriginal title itself, and its reception into the Constitution by s.
35(1). In order to give guidance to the judge at the new trial, it isto thisissue that | will now turn.

110 | set out these opposing positions by way of illustration and introduction because | believe that al of the parties have
characterized the content of aboriginal titleincorrectly. The appellants argue that aboriginal titleistantamount to an inalienable
feesimple, which conferson aboriginal peoplestherightsto usethoselands asthey choose and which has been constitutionalized
by s. 35(1). The respondents offer two alternative formulations: first, that aboriginal title is no more than a bundle of rightsto
engage in activities which are themselves aboriginal rights recognized and affirmed by s. 35(1), and that the Constitution Act,
1982, merely constitutionalizes those individual rights, not the bundleitself, because the latter has no independent content; and
second, that aboriginal title, at most, encompasses the right to exclusive use and occupation of land in order to engage in those
activities which are aboriginal rights themselves, and that s. 35(1) constitutionalizes this notion of exclusivity.

111  Thecontent of aboriginal title, in fact, lies somewhere in between these positions. Aboriginal titleisaright in land and,
as such, is more than the right to engage in specific activities which may be themselves aboriginal rights. Rather, it confers
the right to use land for a variety of activities, not all of which need be aspects of practices, customs and traditions which are
integral to the distinctive cultures of aboriginal societies. Those activities do not constitute the right per se; rather, they are
parasitic on the underlying title. However, that range of uses is subject to the limitation that they must not be irreconcilable
with the nature of the attachment to the land which forms the basis of the particular group's aboriginal title. Thisinherent limit,
to be explained more fully below, flows from the definition of aborigina title as a sui generisinterest in land, and is one way
in which aboriginal titleis distinct from afee simple.

(2) Aboriginal title at common law
(a) General features

112 Thestarting point of the Canadian jurisprudence on aboriginal titleisthe Privy Council'sdecisionin &. CatharinesMilling
& Lumber Co. v. R. (1888), 14 App. Cas. 46 (Canada P.C.), which described aboriginal title as a "personal and usufructuary
right” (at p.54). The subsequent jurisprudence has attempted to grapple with this definition, and hasin the process demonstrated
that the Privy Council's choice of terminology is not particularly helpful to explain the various dimensions of aborigina title.
What the Privy Council sought to capture is that aboriginal title is a sui generis interest in land. Aboriginal title has been
described as sui generis in order to distinguish it from "normal" proprietary interests, such as fee smple. However, as | will
now develop, it isalso sui generisin the sense that its characteristics cannot be completely explained by reference either to the
common law rules of real property or to the rules of property found in aboriginal legal systems. Aswith other aboriginal rights,
it must be understood by reference to both common law and aboriginal perspectives.

113 Theideathat aboriginal titleissui generisisthe unifying principle underlying the various dimensions of that title. One
dimensionisitsinalienability. Lands held pursuant to aboriginal title cannot be transferred, sold or surrendered to anyone other
than the Crown and, as aresult, isinalienable to third parties. This Court has taken pains to clarify that aborigina title is only
"personal” in this sense, and does not mean that aborigina title is a non-proprietary interest which amounts to no more than
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a licence to use and occupy the land and cannot compete on an equal footing with other proprietary interests: see Canadian
Pacific Ltd. v. Paul, [1988] 2 S.C.R. 654 (S.C.C.) at p. 677.

114  Another dimension of aborigina title isits source. It had originally been thought that the source of aboriginal titlein
Canada was the Royal Proclamation, 1763: see . Catharines Milling. However, it is now clear that although aboriginal title
was recognized by the Proclamation, it arises from the prior occupation of Canada by aboriginal peoples. That prior occupation,
however, is relevant in two different ways, both of which illustrate the sui generis nature of aboriginal title. The first is the
physical fact of occupation, which derives from the common law principle that occupation is proof of possession in law: see
Kent McNeil, Common Law Aboriginal Title (1989), at p. 7. Thus, in Guerin, supra, Dickson J. described aboriginal title, at p.
376, asa"legal right derived from the Indians' historic occupation and possession of their tribal lands'. What makes aboriginal
title sui generisis that it arises from possession before the assertion of British sovereignty, whereas normal estates, like fee
simple, arise afterward: see Kent McNeil, "The Meaning of Aborigina Title", in Michael Asch, ed., Aboriginal and Treaty
Rightsin Canada (1997), 135, at p. 144. Thisidea has been further devel oped in Wewayakum Indian Band v. Canada, [1989] 1
S.C.R. 322 (S.C.C.), wherethis Court unanimously held at p.340 that "aboriginal title pre-dated colonization by the British and
survived British claims to sovereignty"” (also see Guerin, supra, at p.378). What this suggestsis a second source for aboriginal
title — the relationship between common law and pre-existing systems of aboriginal law.

115 A further dimension of aboriginal titleisthefact that it is held communally. Aborigina title cannot be held by individual
aborigina persons; it is a collective right to land held by all members of an aboriginal nation. Decisions with respect to that
land are also made by that community. Thisis another feature of aboriginal title which is sui generis and distinguishesit from
normal property interests.

(b) The content of aboriginal title

116  Although cases involving aboriginal title have come before this Court and Privy Council before, there has never been
a definitive statement from either court on the content of aborigina title. In &. Catharines Milling, the Privy Council, as |
have mentioned, described the aboriginal title asa"persona and usufructuary interest", but declined to explain what that meant
because it was not "necessary to express any opinion on the point” (at p.55). Similarly, in Calder, Guerin, and Paul, the issues
were the extinguishment of, the fiduciary duty arising from the surrender of, and statutory easements over land held pursuant
to, aborigina title, respectively; the content of title was not at issue and was not directly addressed.

117  Although the courts have been less than forthcoming, | have arrived at the conclusion that the content of aboriginal title
can be summarized by two propositions: first, that aboriginal title encompasses the right to exclusive use and occupation of the
land held pursuant to that title for a variety of purposes, which need not be aspects of those aboriginal practices, customs and
traditions which areintegral to distinctive aboriginal cultures; and second, that those protected uses must not be irreconcilable
with the nature of the group's attachment to that land. For the sake of clarity, | will discuss each of these propositions separately.

Aboriginal title encompasses the right to use the land held pursuant to that title for a variety of purposes, which need not
be aspects of those aboriginal practices, cultures and traditions which are integral to distinctive aboriginal cultures

118  The respondents argue that aboriginal title merely encompasses the right to engage in activities which are aspects of
aboriginal practices, customs and traditionswhich areintegral to distinctive aboriginal cultures of the aboriginal group claiming
the right and, at most, adds the notion of exclusivity; i.e., the exclusive right to use the land for those purposes. However, the
usesto which lands held pursuant to aboriginal title can be put are not restricted in thisway. This conclusion emergesfrom three
sources: (i) the Canadian jurisprudence on aboriginal title, (ii) the relationship between reserve lands and lands held pursuant
to aborigina title, and (iii) the Indian Oil and Gas Act, R.S.C. 1985, c. I-7. Aswell, although thisis not legally determinative,
it is supported by the critical literature. In particular, | have profited greatly from Professor McNeil's article, "The Meaning
of Aboriginal Title", supra.

(i) Canadian jurisprudence on aboriginal title
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119 Despite the fact that the jurisprudence on aboriginal title is somewhat underdevel oped, it is clear that the uses to which
lands held pursuant to aboriginal title can be put is not restricted to the practices, customs and traditions of aboriginal peoples
integral to distinctive aboriginal cultures. In Guerin, for example, Dickson J. described aborigina title as "an interest in land”
which encompassed "alegal right to occupy and possess certain lands' (at p. 382). The "right to occupy and possess’ is framed
in broad terms and, significantly, is not qualified by referenceto traditional and customary uses of those lands. Any doubt that
the right to occupancy and possession encompasses a broad variety of uses of land was put to rest in Paul, where the Court
went even further and stated that aboriginal title was "more than the right to enjoyment and occupancy” (at p. 688). Once again,
there is no reference to aboriginal practices, customs and traditions as a qualifier on that right. Moreover, | take the reference
to "more" as emphasis of the broad notion of use and possession.

(i) Reserve Land

120  Another source of support for the conclusion that the uses to which lands held under aboriginal title can be put are
not restricted to those grounded in practices, customs and traditions integral to distinctive aboriginal cultures can be found in
Guerin, where Dickson J. stated at p.379 that the same legal principles governed the aboriginal interest in reserve lands and
lands held pursuant to aboriginal title:

It does not matter, in my opinion, that the present case is concerned with the interest of an Indian Band in a reserve
rather than with unrecognized aboriginal titlein traditional tribal lands. The Indian interest in the lands is the same in both
cases..... [Emphasis added.]

121  Thenature of theIndian interest in reserve land isvery broad, and can found in s. 18 of the Indian Act, which | reproduce
infull:

18.(1) Subject to this Act, reserves are held by Her Majesty for the use and benefit of the respective bands for which they
were set apart, and subject to this Act and to the terms of any treaty or surrender, the Governor in Council may determine
whether any purpose for which landsin areserve are used or are to be used is for the use and benefit of the band.

(2) The Minister may authorize the use of landsin areserve for the purpose of Indian schools, the administration of Indian
affairs, Indian burial grounds, Indian health projects or, with the consent of the council of the band, for any other purpose
for the general welfare of the band, and may take any landsin areserve required for those purposes, but where an individual
Indian, immediately prior to the taking, was entitled to the possession of those lands, compensation for that use shall be
paid to the Indian, in such amount as may be agreed between the Indian and the Minister, or, failing agreement, as may
be determined in such manner as the Minister may direct. [Emphasis added.]

The principal provisioniss. 18(1), which states that reserve lands are held "for the use and benefit" of the bands which occupy
them; those uses and benefits, on the face of the Indian Act, do not appear to be restricted to practices, customs and traditions
integral to distinctive aboriginal cultures. The breadth of those uses is reinforced by s. 18(2), which states that reserve lands
may be used "for any other purpose for the general welfare of the band". The general welfare of the band has not been defined
in terms of aboriginal practices, customs and traditions, nor in terms of those activities which have their origin pre-contact; it
is aconcept, by definition, which incorporates a reference to the present-day needs of aboriginal communities. On the basis of
Guerin, lands held pursuant to aborigina title, like reservelands, are also capable of being used for a broad variety of purposes.

(iii) Indian Qil and Gas Act

122 The third source for the proposition that the content of aboriginal title is not restricted to practices, customs, and
traditions which are integral to distinctive aboriginal cultures isthe Indian Oil and Gas Act. The overall purpose of the statute
isto provide for the exploration of oil and gas on reserve lands through their surrender to the Crown. The statute presumes that
the aboriginal interest in reserve land includes mineral rights, a point which this Court unanimously accepted with respect to
the Indian Act in Apsassin v. Canada (Department of Indian Affairs & Northern Development), [1995] 4 S.C.R. 344 (S.C.C.).
On the basis of Guerin, aboriginal title also encompass mineral rights, and lands held pursuant to aboriginal title should be
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capable of exploitation in the same way, which is certainly not a traditional use for those lands. This conclusion is reinforced
by s. 6(2) of the Act, which provides:

6....

(2) Nothing in this Act shall be deemed to abrogate the rights of Indian people or preclude them from negotiating for oil
and gas benefits in those areas in which land claims have not been settled.

The areas referred to in s. 6(2), at the very least, must encompass lands held pursuant to aborigina title, since those lands by
definition have not been surrendered under land claims agreements. The presumption underlying s. 6(2) isthat aboriginal title
permits the development of oil and gas reserves.

123 Although thisis not determinative, the conclusion that the content of aboriginal title is not restricted to those uses with
their origins in the practices, customs and traditions integral to distinctive aboriginal societies has wide support in the critical
literature: Jocelyn Gagne, "The Content of Aboriginal Titleat Common Law: A Look at the Nishga Claim™ (1982-83), 47 Sask.
Law Rev. 309 at pp. 336-37; Kent McNeil, Common Law Aboriginal Title, supra, at p. 242; Kent McNell, "The Meaning of
Aboriginal Title", supra, at pp. 143-150; William Pentney, "The Rights of the Aboriginal Peoples of Canadain the Constitution
Act, 1982 Part |1 — Section 35: The Substantive Guarantee” (1988), 22 U.B.C. Law Rev. 207, at pp. 221; Report of the Royal
Commission on Aboriginal Peoples, vol. 2, Restructuring the Relationship, a pp. 561; Brian Slattery, "The Constitutional
Guarantee of Aboriginal and Treaty Rights' (1982-83), 8 Queen'sL.J. 232, at pp. 268-9; Brian Slattery, Ancestral Lands, Alien
Laws: Judicial Perspectives on Aboriginal Title (1983) at pp. 34; Brian Slattery, "Understanding Aboriginal Rights", supra,
at pp. 746-48.

124  In conclusion, the content of aboriginal title is not restricted to those uses which are elements of a practice, custom or
tradition integral to the distinctive culture of the aboriginal group claiming the right. However, nor does aboriginal title amount
to aform of inalienable fee simple, as | will now explain.

(¢) Inherent Limit: Lands held pursuant to aboriginal title cannot be used in a manner that is irreconcilable with the nature of
the attachment to the land which forms the basis of the group's claim to aboriginal title.

125  The content of aboriginal title contains an inherent limit that lands held pursuant to title cannot be used in a manner
that isirreconcilable with the nature of the claimants' attachment to those lands. This limit on the content of aboriginal titleisa
manifestation of the principle that underlies the various dimensions of that special interest in land -- it is a sui generis interest
that is distinct from "normal” proprietary interests, most notably fee smple.

126 | arrive at this conclusion by reference to the other dimensions of aboriginal title which are sui generisaswell. | first
consider the source of aboriginal title. As | discussed earlier, aboriginal title arises from the prior occupation of Canada by
aboriginal peoples. That prior occupation isrelevant in two different ways: first, because of the physical fact of occupation, and
second, because aboriginal title originatesin part from pre-existing systems of aboriginal law. However, the law of aboriginal
title does not only seek to determine the historic rights of aboriginal peoplesto land; it also seeksto afford legal protection to
prior occupation in the present-day. Implicit in the protection of historic patterns of occupation isarecognition of theimportance
of the continuity of the relationship of an aborigina community to its land over time.

127 | develop this point below with respect to the test for aboriginal title. The relevance of the continuity of the relationship
of an aboriginal community with its land hereis that it applies not only to the past, but to the future as well. That relationship
should not be prevented from continuing into the future. Asaresult, uses of thelands that would threaten that future relationship
are, by their very nature, excluded from the content of aborigina title.

128  Accordingly, in my view, lands subject to aboriginal title cannot be put to such uses as may be irreconcilable with the
nature of the occupation of that land and the relationship that the particular group has had with the land which together have
given riseto aboriginal titlein thefirst place. As discussed below, one of the critical elements in the determination of whether
a particular aboriginal group has aboriginal title to certain lands is the matter of the occupancy of those lands. Occupancy is
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determined by reference to the activities that have taken place on the land and the uses to which the land has been put by the
particular group. If lands are so occupied, there will exist a special bond between the group and the land in question such that
the land will be part of the definition of the group's distinctive culture. It seems to me that these elements of aboriginal title
create an inherent limitation on the uses to which the land, over which such title exists, may be put. For example, if occupation
is established with reference to the use of the land as a hunting ground, then the group that successfully claims aboriginal title
to that land may not use it in such afashion as to destroy its value for such ause (e.g., by strip mining it). Similarly, if agroup
claimsaspecial bond with the land because of its ceremonial or cultural significance, it may not usethe land in such away asto
destroy that relationship (e.g., by developing it in such away that the bond is destroyed, perhaps by turning it into a parking lot).

129 Itisfor thisreason also that lands held by virtue of aboriginal title may not be alienated. Alienation would bring to an
end the entitlement of the aboriginal people to occupy the land and would terminate their relationship with it. | have suggested
abovethat theinalienability of aboriginal landsis, at least in part, afunction of the common law principlethat settlersin colonies
must derive their title from Crown grant and, therefore, cannot acquire title through purchase from aborigina inhabitants. It is
also, again only in part, a function of a general policy "to ensure that Indians are not dispossessed of their entitlements': see
Mitchell v. Sandy Bay Indian Band, [1990] 2 S.C.R. 85 (S.C.C.) at p. 133. What the inalienability of lands held pursuant to
aboriginal title suggests is that those lands are more than just a fungible commodity. The relationship between an aboriginal
community and the lands over which it has aboriginal title has an important non-economic component. The land has an inherent
and unique value in itself, which is enjoyed by the community with aboriginal title to it. The community cannot put the land
to uses which would destroy that value.

130 | am cognizant that the sui generis nature of aboriginal title precludes the application of "traditional real property
rules’ to elucidate the content of that title (. Mary's Indian Band v. Cranbrook (City), [1997] 2 S.C.R. 657 (S.C.C.) at para.
14). Nevertheless, a useful analogy can be drawn between the limit on aboriginal title and the concept of equitable waste
at common law. Under that doctrine, persons who hold a life estate in real property cannot commit “wanton or extravagant
acts of destruction” (E. H. Burn, Cheshire and Burn's Modern Law of Real Property (14th ed. 1988), at p. 264) or "ruin the
property" (Robert E. Megarry and H. W. R. Wade, The Law of Real Property, 4th ed. (1975) at p. 105). This description of the
limits imposed by the doctrine of equitable waste capture the kind of limit | have in mind here.

131 Finally, what | have just said regarding the importance of the continuity of the relationship between an aboriginal
community anditsland, and the non-economic or inherent val ue of that land, should not betaken to detract from the possibility of
surrender to the Crown in exchange for valuable consideration. On the contrary, theidea of surrender reinforces the conclusion
that aboriginal titleislimited in the way | have described. If aboriginal peopleswish to use their landsin away that aboriginal
title does not permit, then they must surrender those lands and convert them into non-title lands to do so.

132  The foregoing amounts to a general limitation on the use of lands held by virtue of aboriginal title. It arises from the
particular physical and cultural relationship that a group may have with the land and is defined by the source of aboriginal title
over it. Thisisnot, | must emphasize, alimitation that restricts the use of the land to those activities that have traditionally been
carried out on it. That would amount to alegal straitjacket on aboriginal peopleswho have alegitimate legal claim to the land.
The approach | have outlined above allows for a full range of uses of the land, subject only to an overarching limit, defined
by the specia nature of the aboriginal titlein that land.

(d) Aboriginal title under s. 35(1) of the Constitution Act, 1982

133  Aborigina title at common law is protected in itsfull form by s. 35(1). This conclusion flows from the express language
of s. 35(1) itself, which statesin full: "[t]he existing aboriginal and treaty rights of the aboriginal peoples of Canada are hereby
recognized and affirmed" (emphasis added). On a plain reading of the provision, s. 35(1) did not create aboriginal rights; rather,
it accorded constitutional statusto those rightswhich were"existing" in 1982. The provision, at thevery least, constitutionalized
those rights which aboriginal peoples possessed at common law, since those rights existed at the time s. 35(1) cameinto force.
Since aboriginal title was a common law right whose existence was recognized well before 1982 (e.g., Calder, supra), s. 35(1)
has constitutionalized it in its full form.
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134 | expressed this understanding of the relationship between common law aboriginal rights, including aborigina title,
and the aboriginal rights protected by s. 35(1) in Vanderpeet. While explaining the purposes behind s. 35(1), | stated that "it
must be remembered that s. 35(1) did not create the legal doctrine of aboriginal rights; aboriginal rights existed and were
recognized under the common law" (at para. 28). Through the enactment of s. 35(1), "apre-existing legal doctrine was elevated
to congtitutional status' (at para. 29), or in other words, s. 35(1) had achieved "the constitutionalization of those rights" (at
para. 29).

135 Finally, this view of the effect of s. 35(1) on common law aboriginal title is supported by numerous commentators:
Patrick Macklem, "First Nations Self-Government and the Borders of the Canadian Legal Imagination" (1991), 36 McGill L.J.
382, at pp. 447-48; Kent McNeil, "The Congtitutional Rights of the Aboriginal Peoples of Canada" (1982), 4 Sup. Ct. L. Rev.
255, at pp. 256-57; James O'Reilly, "LaLoi constitutionnelle de 1982 droit des autochtones' (1984) 25 C. DeD. 125, at p.137;
William Pentney, "The Rights of the Aboriginal Peoples of Canada in the Constitution Act, 1982 Part Il - Section 35: The
Substantive Guarantee”, supra, at pp. 220-21; Douglas Sanders, "The Rights of the Aboriginal Peoples of Canada’ (1983),
61 Can. Bar Rev. 314, at p. 329; Douglas Sanders, "Pre-Existing Rights: The Aboriginal Peoples of Canada’', in Gérald-A.
Beaudoin & Ed Ratushny, eds., The Canadian Charter of Rights and Freedoms (2nd ed. 1989), at pp. 731-32; Brian Slattery,
"The Constitutional Guarantee of Aboriginal Treaty Rights’, supra, at p. 254; Brian Slattery, Ancestral Lands, Alien Laws:
Judicial Perspectives on Aboriginal Title, supra, at p. 45.

136 | hasten to add that the constitutionalization of common law aboriginal rights by s. 35(1) does not mean that those rights
exhaust the content of s. 35(1). As| said in Coté, supra, at para. 52

[slection 35(1) would fail to achieve its noble purpose of preserving the integral and defining features of distinctive
aboriginal societies if it only protected those defining features which were fortunate enough to have received the legal
recognition and approval of European colonizers.

| relied on this proposition in C6té to defeat the argument that the possible absence of aboriginal rights under French colonia
law was a bar to the existence of aboriginal rights under s. 35(1) within the historic boundaries of New France. But it also
follows that the existence of a particular aboriginal right at common law is not a sine qua non for the proof of an aboriginal
right that is recognized and affirmed by s. 35(1). Indeed, none of the decisions of this Court handed down under s. 35(1) in
which the existence of an aboriginal right has been demonstrated has relied on the existence of that right at common law. The
existence of an aborigina right at common law is therefore sufficient, but not necessary, for the recognition and affirmation
of that right by s. 35(1).

137  The acknowledgement that s. 35(1) has accorded constitutional status to common law aboriginal title raises a further
guestion— therelationship of aboriginal titleto the "aboriginal rights" protected by s. 35(1). | addressed that question in Adams,
supra, where the Court had been presented with two radically different conceptions of this relationship. The first conceived
of aboriginal rights as being "inherently based in aborigina title to the land" (at para. 25), or as fragments of a broader claim
to aboriginal title. By implication, aboriginal rights must rest either in a claim to title or the unextinguished remnants of title.
Taken to its logical extreme, this suggests that aboriginal title is merely the sum of a set of individua aboriginal rights, and
that it therefore has no independent content. However, | rejected this position for another — that aborigind title is "simply
one manifestation of abroader-based conception of aboriginal rights' (at para. 25). Thus, although aboriginal title is a species
of aboriginal right recognized and affirmed by s. 35(1), it is distinct from other aboriginal rights because it arises where the
connection of a group with a piece of land "was of a central significance to their distinctive culture” (at para. 26).

138 The picture which emerges from Adams is that the aboriginal rights which are recognized and affirmed by s. 35(1)
fall along a spectrum with respect to their degree of connection with the land. At the one end, there are those aboriginal rights
which are practices, customs and traditions that are integral to the distinctive aboriginal culture of the group claiming the right.
However, the "occupation and use of the land" where the activity istaking place is not "sufficient to support a claim of title to
theland" (at para. 26). Nevertheless, those activities receive congtitutional protection. In the middle, there are activities which,
out of necessity, take place on land and indeed, might be intimately related to a particular piece of land. Although an aboriginal
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group may not be able to demonstrate title to the land, it may nevertheless have a site-specific right to engage in a particular
activity. | put the point thisway in Adams, at para. 30:

Even where an aboriginal right exists on atract of land to which the aboriginal people in question do not have title, that
right may well be site specific, with the result that it can be exercised only upon that specific tract of land. For example,
if an aboriginal people demonstrates that hunting on a specific tract of land was an integral part of their distinctive culture
then, even if the right exists apart from title to that tract of land, the aboriginal right to hunt is nonetheless defined as, and
limited to, the right to hunt on the specific tract of land. [Emphasis added.]

At the other end of the spectrum, there is aboriginal title itself. As Adams makes clear, aborigina title confers more than the
right to engage in site-specific activities which are aspects of the practices, customs and traditions of distinctive aboriginal
cultures. Site-specific rights can be made out even if title cannot. What aboriginal title confersisthe right to the land itself.

139 Because aboriginal rights can vary with respect to their degree of connection with the land, some aboriginal groups
may be unable to make out a claim to title, but will nevertheless possess aboriginal rights that are recognized and affirmed by
s. 35(1), including site-specific rights to engage in particular activities. As| explained in Adams, this may occur in the case of
nomadic peoples who varied "the location of their settlements with the season and changing circumstances' (at para. 27). The
fact that aboriginal peoples were non-sedentary, however (at para. 27):

does not ater the fact that nomadic peoples survived through reliance on the land prior to contact with Europeans and,
further, that many of the practices, customs and traditions of nomadic peoples that took place on the land were integral
to their distinctive cultures.

(e) Proof of aboriginal title
(i) Introduction

140 Inaddition to differing in the degree of connection with the land, aboriginal title differs from other aboriginal rightsin
another way. To date, the Court has defined aboriginal rightsin terms of activities. As| said in Vanderpeet (at para. 46):

in order to be an aboriginal right an activity must be an element of a practice, custom or tradition integral to the distinctive
culture of the aboriginal group claiming the right. [Emphasis added.]

Aboriginal title, however, is aright to the land itself. Subject to the limits | have laid down above, that land may be used for
avariety of activities, none of which need be individually protected as aboriginal rights under s. 35(1). Those activities are
parasitic on the underlying title.

141 Thisdifference between aboriginal rightsto engage in particul ar activities and aboriginal title requiresthat thetest | laid
down in Vanderpeet be adapted accordingly. | anticipated this possibility in Vanderpeet itself, where | stated that (at para. 74):

Aboriginal rights arise from the prior occupation of land, but they also arise from the prior social organization and
distinctive cultures of aboriginal peoples on that land. In considering whether a claim to an aboriginal right has been made
out, courtsmust look at both the relationship of an aboriginal claimant to theland and [emphasisin original] at the practices,
customs and traditions arising from the claimant's distinctive culture and society. Courts must not focus so entirely on the
relationship of aboriginal peoples with the land that they lose sight of the other factors relevant to the identification and
definition of aboriginal rights. [Emphasis added.]

Since the purpose of s. 35(1) is to reconcile the prior presence of aboriginal peoples in North America with the assertion of
Crown sovereignty, it is clear from this statement that s. 35(1) must recognize and affirm both aspects of that prior presence
— first, the occupation of land, and second, the prior social organization and distinctive cultures of aboriginal peoples on that
land. To date the jurisprudence under s. 35(1) has given more emphasis to the second aspect. To a great extent, this has been
afunction of the types of cases which have come before this Court under s. 35(1) — prosecutions for regulatory offences that,
by their very nature, proscribe discrete types of activity.
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142  The adaptation of the test laid down in Vanderpeet to suit claims to title must be understood as the recognition of the
first aspect of that prior presence. However, as will now become apparent, the tests for the identification of aboriginal rights
to engage in particular activities and for the identification of aborigina title share broad similarities. The major distinctions
arefirst, under the test for aboriginal title, the requirement that the land be integral to the distinctive culture of the claimantsis
subsumed by the requirement of occupancy, and second, whereasthetimefor theidentification of aboriginal rightsisthe time of
first contact, the time for the identification of aboriginal title isthe time at which the Crown asserted sovereignty over the land.

(i) The test for the proof of aboriginal title

143  Inorder to make out aclaim for aboriginal title, the aboriginal group asserting title must satisfy the following criteria:
(i) the land must have been occupied prior to sovereignty, (ii) if present occupation is relied on as proof of occupation pre-
sovereignty, there must be a continuity between present and pre-sovereignty occupation, and (iii) at sovereignty, that occupation
must have been exclusive.

The land must have been occupied prior to sovereignty

144  In order to establish a claim to aboriginal title, the aboriginal group asserting the claim must establish that it occupied
the lands in question at the time at which the Crown asserted sovereignty over the land subject to the title. The relevant time
period for the establishment of titleis, therefore, different than for the establishment of aboriginal rights to engage in specific
activities. In Vanderpeet, | held, at para. 60 that "[t]he time period that a court should consider in identifying whether the right
claimed meets the standard of being integral to the aborigina community claiming the right is the period prior to contact...."
This arises from the fact that in defining the central and distinctive attributes of pre-existing aboriginal societiesit is necessary
to look to atime prior to the arrival of Europeans. Practices, customs or traditions that arose solely as a response to European
influences do not meet the standard for recognition as aborigina rights.

145  On the other hand, in the context of aboriginal title, sovereignty is the appropriate time period to consider for several
reasons. First, from atheoretical standpoint, aboriginal title arises out of prior occupation of the land by aboriginal peoplesand
out of the relationship between the common law and pre-existing systems of aboriginal law. Aboriginal title is a burden on
the Crown's underlying title. However, the Crown did not gain this title until it asserted sovereignty over the land in question.
Because it does not make sense to speak of aburden on the underlying title before that title existed, aboriginal title crystallized
at the time sovereignty was asserted. Second, aboriginal title does not raise the problem of distinguishing between distinctive,
integral aboriginal practices, customs and traditions and those influenced or introduced by European contact. Under common
law, the act of occupation or possession is sufficient to ground aboriginal title and it is not necesary to prove that the land
was adistinctive or integral part of the aboriginal society before the arrival of Europeans. Finally, from a practical standpoint,
it appears that the date of sovereignty is more certain than the date of first contact. It is often very difficult to determine the
precise moment that each aboriginal group had first contact with European culture. | note that this is the approach has support
in the academic literature: Brian Slattery, "Understanding Aboriginal Rights', supra, at p. 742; Kent McNeil, Common Law
Aboriginal Title, supra, at p. 196. For these reasons, | conclude that aboriginals must establish occupation of the land from
the date of the assertion of sovereignty in order to sustain a claim for aboriginal title. McEachern C.J. found, at pp. 233-34,
and the parties did not dispute on appeal, that British sovereignty over British Columbia was conclusively established by the
Oregon Boundary Treaty of 1846. Thisis not to say that circumstances subsequent to sovereignty may never be relevant to
title or compensation; this might be the case, for example, where native bands have been dispossessed of traditional 1ands after
sovereignty.

146  Therewas aconsensus among the parties on appeal that proof of historic occupation was required to make out aclaim to
aboriginal title. However, the parties disagreed on how that occupancy could be proved. The respondents assert that in order to
establish aboriginal title, the occupation must be the physical occupation of the land in question. The appellant Gitksan nation
argue, by contrast, that aboriginal title may be established, at least in part, by reference to aboriginal law.
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147  Thisdebate over the proof of occupancy reflects two divergent views of the source of aboriginal title. The respondents
argue, in essence, that aborigina title arises from the physical redlity at the time of sovereignty, whereas the Gitksan effectively
take the position that aboriginal title arises from and should reflect the pattern of land holdings under aboriginal law. However,
as | have explained above, the source of aboriginal title appears to be grounded both in the common law and in the aboriginal
perspective on land; thelatter includes, but isnot limited to, their systemsof law. It followsthat both should be taken into account
in establishing the proof of occupancy. Indeed, thereis precedent for doing so. In Baker Lake (Hamlet), supra, Mahoney J. held
that to prove aboriginal title, the claimants needed both to demonstrate their "physical presence on the land they occupied” (at
p. 561) and the existence "among [that group of] ... arecognition of the claimed rights... by the regime that prevailed before” (at
p. 559).

148  This approach to the proof of occupancy at common law is also mandated in the context of s. 35(1) by Vanderpeet. In
that decision, as| stated above, | held at para. 50 that the reconciliation of the prior occupation of North America by aboriginal
peoples with the assertion of Crown sovereignty required that account be taken of the "aboriginal perspective while at the same
timetaking into account the perspective of the common law" and that "[t]rue reconciliation will, equally, place weight on each”.
| also held that the aborigina perspective on the occupation of their lands can be gleaned, in part, but not exclusively, from
their traditional laws, because those laws were elements of the practices, customs and traditions of aboriginal peoples. at para.
41. As aresult, if, at the time of sovereignty, an aborigina society had laws in relation to land, those laws would be relevant
to establishing the occupation of lands which are the subject of a claim for aborigina title. Relevant laws might include, but
are not limited to, aland tenure system or laws governing land use.

149 However, the aboriginal perspective must be taken into account alongside the perspective of the common law. Professor
McNeil has convincingly argued that at common law, the fact of physical occupation is proof of possession at law, which in
turn will ground title to the land: Common Law Aboriginal Title, supra, at p. 73; aso see Cheshire and Burn, Modern Law
of Real Property, supra, a p. 28; and Megarry and Wade, The Law of Real Property, supra, at p. 1006. Physical occupation
may be established in avariety of ways, ranging from the construction of dwellings through cultivation and enclosure of fields
to regular use of definite tracts of land for hunting, fishing or otherwise exploiting its resources: see McNeil, Common Law
Aboriginal Title, supra at pp. 201-202. In considering whether occupation sufficient to ground title is established, "one must
take into account the group's size, manner of life, material resources, and technological abilities, and the character of the lands
claimed": Brian Slattery, "Understanding Aboriginal Rights’, at pp. 758.

150 In Vanderpeet, | drew adistinction between those practices, customs and traditions of aboriginal peoples which were
"an aspect of, or took place in" the society of the aborigina group asserting the claim and those which were "a central and
significant part of the society's culture" (at para. 55). The latter stood apart because they "made the culture of that society
distinctive ... it was one of the things which truly made the society what it was' (at para. 55). The same regquirement operatesin
the determination of the proof of aboriginal title. As| said in Adams, aclaim to title is made out when a group can demonstrate
"that their connection with the piece of land ... was of central significanceto their distinctive culture” (at para. 26).

151  Although this remains a crucial part of the test for aboriginal rights, given the occupancy requirement in the test for
aboriginal title, | cannot imagine a situation where this requirement would actually serve to limit or preclude atitle claim. The
requirement exists for rights short of title because it is necessary to distinguish between those practices which were central
to the culture of claimants and those which were more incidental. However, in the case of title, it would seem clear that any
land that was occupied pre-sovereignty, and which the parties have maintained a substantial connection with since then, is
sufficiently important to be of central significance to the culture of the claimants. As aresult, | do not think it is necessary to
include explicitly this element as part of the test for aboriginal title.

If present occupation isrelied on as proof of occupation pre-sovereignty, there must be a continuity between present and pre-
sovereignty occupation

152  In Vanderpeet, | explained that it is the pre-contact practices, customs and traditions of aborigina peoples which are
recognized and affirmed as aborigina rights by s. 35(1). But | also acknowledged it would be "next to impossible" (at para.
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62) for an aboriginal group to provide conclusive evidence of its pre-contact practices, customs and traditions. What would
suffice instead was evidence of post-contact practices, which was "directed at demonstrating which aspects of the aboriginal
community and society havetheir origins pre-contact” (at para. 62). The same concern, and the same solution, ariseswith respect
to the proof of occupation in claims for aborigina title, although there is a difference in the time for determination of title.
Conclusive evidence of pre-sovereignty occupation may be difficult to come by. Instead, an aboriginal community may provide
evidence of present occupation as proof of pre-sovereignty occupation in support of aclaim to aboriginal title. What isrequired,
in addition, is a continuity between present and pre-sovereignty occupation, because the relevant time for the determination of
aboriginal title is at the time before sovereignty.

153 Needless to say, there is no need to establish "an unbroken chain of continuity”" (Vanderpeet, at para. 65) between
present and prior occupation. The occupation and use of lands may have been disrupted for a time, perhaps as a result of the
unwillingness of European colonizers to recognize aboriginal title. To impose the requirement of continuity too strictly would
risk "undermining the very purposes of s. 35(1) by perpetuating the historical injustice suffered by aboriginal peoples at the
hands of colonizers who failed to respect" aboriginal rights to land (C6té, supra at para. 53). In Mabo, supra, the High Court
of Australia set down the requirement that there must be "substantial maintenance of the connection” between the people and
the land. In my view, this test should be equally applicable to proof of titlein Canada.

154 | should also note that there is a strong possibility that the precise nature of occupation will have changed between
the time of sovereignty and the present. | would like to make it clear that the fact that the nature of occupation has changed
would not ordinarily preclude a claim for aboriginal title, aslong as a substantial connection between the people and the land
is maintained. The only limitation on this principle might be the internal limits on uses which land that is subject to aboriginal
title may be put, i.e., uses which are inconsistent with continued use by future generations of aboriginals.

At sovereignty, occupation must have been exclusive

155 Finaly, at sovereignty, occupation must have been exclusive. The requirement for exclusivity flows from the definition
of aboriginal title itself, because | have defined aboriginal title in terms of the right to exclusive use and occupation of land.
Exclusivity, as an aspect of aboriginal title, vests in the aboriginal community which holds the ability to exclude others from
the lands held pursuant to that title. The proof of title must, in this respect, mirror the content of the right. Were it possible
to prove title without demonstrating exclusive occupation, the result would be absurd, because it would be possible for more
than one aboriginal nation to have aboriginal title over the same piece of land, and then for al of them to attempt to assert the
right to exclusive use and occupation over it.

156  Aswith the proof of occupation, proof of exclusivity must rely on both the perspective of the common law and the
aboriginal perspective, placing equal weight on each. At common law, apremium is placed on the factual reality of occupation,
as encountered by the Europeans. However, as the common law concept of possession must be sensitive to the redlities of
aboriginal society, so must the concept of exclusivity. Exclusivity is a common law principle derived from the notion of fee
simple ownership and should be imported into the concept of aboriginal title with caution. Assuch, the test required to establish
exclusive occupation must take into account the context of the aboriginal society at the time of sovereignty. For example, it is
important to note that exclusive occupation can be demonstrated even if other aboriginal groupswere present, or frequented the
claimed lands. Under those circumstances, exclusivity would be demonstrated by "the intention and capacity to retain exclusive
control" (McNeil, Common Law Aboriginal Title, supra, at p. 204). Thus, an act of trespass, if isolated, would not undermine a
genera finding of exclusivity, if aborigina groups intended to and attempted to enforce their exclusive occupation. Moreover,
as Professor McNeil suggests, the presence of other aboriginal groups might actually reinforce a finding of exclusivity. For
example, "[w]here others were allowed access upon request, the very fact that permission was asked for and given would be
further evidence of the group's exclusive control" (at p. 204).

157 A consideration of the aboriginal perspective may also lead to the conclusion that trespass by other aboriginal groups
does not undermine, and that presence of those groups by permission may reinforce, the exclusive occupation of the aboriginal
group asserting title. For example, the aboriginal group asserting the claim to aboriginal title may have trespass laws which
are proof of exclusive occupation, such that the presence of trespassers does not count as evidence against exclusivity. As

Nexts cANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Al rights reserved.


http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1996450042&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1892358934&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)

Delgamuukw v. British Columbia, 1997 CarswellBC 2358
1997 CarswellBC 2358, 1997 CarswellBC 2359, [1997] 3 S.C.R. 1010...

well, aboriginal laws under which permission may be granted to other aboriginal groups to use or reside even temporarily on
land would reinforce the finding of exclusive occupation. Indeed, if that permission were the subject of treaties between the
aboriginal nations in question, those treaties would also form part of the aboriginal perspective.

158 In their submissions, the appellants pressed the point that requiring proof of exclusive occupation might preclude a
finding of joint title, which is shared between two or more aboriginal nations. The possibility of joint title has been recognized
by American courts: United States v. Santa Fe Pacific Railway, 314 U.S. 339 (U.S. Ariz. 1941). | would suggest that the
requirement of exclusive occupancy and the possibility of joint title could be reconciled by recognizing that joint title could
arise from shared exclusivity. The meaning of shared exclusivity is well-known to the common law. Exclusive possession is
the right to exclude others. Shared exclusive possession is the right to exclude others except those with whom possession is
shared. There clearly may be cases in which two aboriginal nations lived on a particular piece of land and recognized each
other's entitlement to that land but nobody else's. However, since no claim to joint title has been asserted here, | leave it to
another day to work out all the complexities and implications of joint title, as well as any limits that another band's title may
have on the way in which one band usesiitstitle lands.

159 | should aso reiterate that if aboriginals can show that they occupied a particular piece of land, but did not do so
exclusively, it will aways be possible to establish aboriginal rights short of title. These rights will likely be intimately tied to
the land and may permit a number of possible uses. However, unlike title, they are not aright to the land itself. Rather, as |
have suggested, they are a right to do certain things in connection with that land. If, for example, it were established that the
lands near those subject to atitle claim were used for hunting by a number of bands, those shared lands would not be subject
to a claim for aboriginal title, as they lack the crucial element of exclusivity. However, they may be subject to site-specific
aborigina rights by all of the bandswho used it. This does not entitle anyoneto the land itself, but it may entitle all of the bands
who hunted on the land to hunting rights. Hence, in addition to shared title, it will be possible to have shared, non-exclusive,
site-specific rights. In my opinion, this accords with the general principle that the common law should develop to recognize
aborigina rights (and title, when necessary) as they were recognized by either de facto practice or by the aboriginal system of
governance. It also allows sufficient flexibility to deal with this highly complex and rapidly evolving area of the law.

(f) Infringements of aboriginal title: the test of justification
(i) Introduction

160 Theaborigina rights recognized and affirmed by s. 35(1), including aboriginal title, are not absolute. Those rights may
beinfringed, both by the federal (e.g., Sparrow) and provincial (e.g., C6té) governments. However, s. 35(1) requires that those
infringements satisfy the test of justification. In this section, | will review the Court's nascent jurisprudence on justification and
explain how that test will apply in the context of infringements of aboriginal title.

(i) General Principles

161 Thetest of justification hastwo parts, which | shall consider in turn. First, the infringement of the aboriginal right must
be in furtherance of a legidative objective that is compelling and substantial. | explained in Gladstone that compelling and
substantial objectives were those which were directed at either one of the purposes underlying the recognition and affirmation
of aboriginal rights by s. 35(1), which are (at para. 72):

the recognition of the prior occupation of North America by aboriginal peoplesor ... the reconciliation of aboriginal prior
occupation with the assertion of the sovereignty of the Crown.

| noted that the latter purpose will often "be most relevant” (at para. 72) at the stage of justification. | think it important to
repeat why (at para. 73) that is so:

Because ... distinctive aboriginal societiesexist within, and are part of, abroader social, political and economic community,
over which the Crown is sovereign, there are circumstances in which, in order to pursue objectives of compelling and
substantial importance to that community as awhole (taking into account the fact that aboriginal societies are part of that
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community), some limitation of those rightswill be justifiable. Aboriginal rights are a necessary part of the reconciliation
of aboriginal societies with the broader political community of which they are part; limits placed on those rights are,
where the objectives furthered by those limits are of sufficient importance to the broader community as a whole, equally
anecessary part of that reconciliation. [Emphasis added; "equally" emphasized in original .]

The conservation of fisheries, which was accepted as a compelling and substantial objective in Sparrow, furthers both of these
purposes, because it simultaneously recognizes that fishing isintegral to many aboriginal cultures, and also seeks to reconcile
aboriginal societies with the broader community by ensuring that there are fish enough for al. But legitimate government
objectives aso include "the pursuit of economic and regional fairness' and "the recognition of the historical reliance upon,
and participation in, the fishery by non-aboriginal groups' (para. 75). By contrast, measures enacted for relatively unimportant
reasons, such as sports fishing without a significant economic component (Adams, supra) would fail this aspect of the test of
justification.

162  The second part of the test of justification requires an assessment of whether the infringement is consistent with the
specia fiduciary relationship between the Crown and aboriginal peoples. What has become clear is that the requirements of
the fiduciary duty are a function of the "legal and factual context" of each appeal (Gladstone, supra, at para. 56). Sparrow
and Gladstone, for example, interpreted and applied the fiduciary duty in terms of the idea of priority. The theory underlying
that principle is that the fiduciary relationship between the Crown and aboriginal peoples demands that aboriginal interests
be placed first. However, the fiduciary duty does not demand that aboriginal rights always be given priority. Aswas said in
Sparrow, supra, at pp. 1114-15:

The nature of the constitutional protection afforded by s. 35(1) in this context demands that there be a link between the
question of justification and the allocation of prioritiesin the fishery. [Emphasis added.]

Other contexts permit, and may even require, that the fiduciary duty be articulated in other ways (at p. 1119):

Within the analysis of justification, there are further questions to be addressed, depending on the circumstances of the
inquiry. These include the questions of whether there has been as little infringement as possible in order to effect the
desired result; whether, in a situation of expropriation, fair compensation is available; and, whether the aboriginal group
in question has been consulted with respect to the conservation measures being implemented.

Soarrow did not explain when the different articulations of the fiduciary duty should be used. Below, | suggest that the choice
between them will in large part be afunction of the nature of the aboriginal right at issue.

163 In addition to variation in the form which the fiduciary duty takes, there will also be variation in degree of scrutiny
required by the fiduciary duty of the infringing measure or action. The degree of scrutiny is a function of the nature of the
aboriginal right at issue. The distinction between Sparrow and Gladstone, for example, turned on whether the right amounted to
the exclusive use of aresource, which in turn was afunction of whether the right had an internal limit. In Sparrow, theright was
internally limited, because it was aright to fish for food, ceremonial and social purposes, and as aresult would only amount to
an exclusive right to use the fishery in exceptional circumstances. Accordingly, the requirement of priority was applied strictly
to mean that (at p. 1116) "any allocation of priorities after valid conservation measures have been implemented must give top
priority to Indian food fishing".

164  In Gladstone, by contrast, the right to sell fish commercially was only limited by supply and demand. Had the test for
justification been applied in a strict form in Gladstone, the aboriginal right would have amounted to an exclusive right exploit
the fishery on acommercial basis. Thiswas not the intention of Sparrow, and | accordingly modified the test for justification,
by altering the idea of priority in the following way (at para. 62):

...the doctrine of priority requires that the government demonstrate that, in allocating the resource, it has taken account
of the existence of aboriginal rights and allocated the resource in a manner respectful of the fact that those rights have
priority over the exploitation of the fishery by other users. Thisright isat once both procedural and substantive; at the stage
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of justification the government must demonstrate both that the process by which it allocated the resource and the actual
allocation of the resource which resultsfrom that process reflect the prior interest of aboriginal rightsholdersin the fishery.

After Gladstone, in the context of commercial activity, the priority of aborigina rights is constitutionally satisfied if the
government had taken those rightsinto account and has all ocated aresource"in amanner respectful” (at para. 62) of that priority.
A court must be satisfied that "the government has taken into account the existence and importance of [aboriginal] rights" (at
para. 63) which it determines by asking the following questions (at para. 64):

Questions relevant to the determination of whether the government has granted priority to aboriginal rights holders are ...
guestions such as whether the government has accommodated the exercise of the aboriginal right to participate in the
fishery (through reduced licence fees, for example), whether the government's objectivesin enacting a particul ar regul atory
scheme reflect the need to take into account the priority of aboriginal rights holders, the extent of the participation in the
fishery of aboriginal rights holders relative to their percentage of the population, how the government has accommodated
different aboriginal rightsin a particular fishery (food versus commercia rights, for example), how important the fishery
isto the economic and material well-being of the band in question, and the criteria taken into account by the government
in, for example, allocating commercial licences amongst different users.

(i) Justification and Aboriginal Title

165 Thegenera principlesgoverning justification laid down in Sparrow, and embellished by Gladstone, operate with respect
toinfringements of aboriginal title. Inthe wake of Gladstone, the range of legislative objectivesthat can justify theinfringement
of aboriginal title isfairly broad. Most of these objectives can be traced to the reconciliation of the prior occupation of North
Americaby aboriginal peopleswith the assertion of Crown sovereignty, which entail sthe recognition that " distinctive aboriginal
societies exist within, and are a part of, a broader social, political and economic community” (at para. 73). In my opinion, the
development of agriculture, forestry, mining, and hydroelectric power, the general economic development of the interior of
British Columbia, protection of the environment or endangered species, the building of infrastructure and the settlement of
foreign populations to support those aims, are the kinds of objectivesthat are consistent with this purpose and, in principle, can
justify the infringement of aboriginal title. Whether a particular measure or government act can be explained by reference to
one of those objectives, however, is ultimately a question of fact that will have to be examined on a case-by-case basis.

166  The manner in which the fiduciary duty operates with respect to the second stage of the justification test — both with
respect to the standard of scrutiny and the particular form that the fiduciary duty will take — will be a function of the nature
of aboriginal title. Three aspects of aboriginal title are relevant here. First, aborigina title encompasses the right to exclusive
use and occupation of land; second, aboriginal title encompasses the right to choose to what uses land can be put, subject to
the ultimate limit that those uses cannot destroy the ability of the land to sustain future generations of aboriginal peoples; and
third, that lands held pursuant to aboriginal title have an inescapable economic component.

167  The exclusive nature of aboriginal title is relevant to the degree of scrutiny of the infringing measure or action. For
example, if the Crown's fiduciary duty requires that aboriginal title be given priority, then it is the altered approach to priority
that | laid down in Gladstone which should apply. What is required is that the government demonstrate (at para. 62) "both that
the process by which it allocated the resource and the actual allocation of the resource which results from that process reflect
the prior interest” of the holders of aboriginal title in the land. By analogy with Gladstone, this might entail, for example, that
governments accommodate the participation of aboriginal peoples in the development of the resources of British Columbia,
that the conferral of fee simplesfor agriculture, and of leases and licences for forestry and mining reflect the prior occupation of
aboriginal titlelands, that economic barriersto aboriginal usesof their lands (e.g., licensing fees) be somewhat reduced. Thislist
isillustrative and not exhaustive. Thisisan issue that may involve an assessment of the variousinterests at stakein the resources
in question. No doubt, there will be dificulties in determining the precise value of the aboriginal interest in the land and any
grants, leases or licences given for its exploitation. These difficult economic considerations obviously cannot be solved here.

168 Moreover, the other aspectsof aborigina title suggest that the fiduciary duty may be articulated in amanner different than
theideaof priority. This point becomes clear from acomparison between aboriginal title and the aboriginal right to fish for food
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in Sparrow. First, aboriginal title encompasses within it aright to choose to what ends a piece of land can be put. The aboriginal
right to fish for food, by contrast, does not contain within it the same discretionary component. This aspect of aboriginal title
suggests that the fiduciary relationship between the Crown and aboriginal peoples may be satisfied by the involvement of
aboriginal peoplesin decisions taken with respect to their lands. There is always a duty of consultation. Whether the aboriginal
group has been consulted is relevant to determining whether the infringement of aboriginal title is justified, in the same way
that the Crown's failure to consult an aboriginal group with respect to the terms by which reserve land is leased may breach
its fiduciary duty at common law: Guerin. The nature and scope of the duty of consultation will vary with the circumstances.
In occasional cases, when the breach is less serious or relatively minor, it will be no more than a duty to discuss important
decisions that will be taken with respect to lands held pursuant to aboriginal title. Of course, even in these rare cases when
the minimum accptabl e standard is consultation, this consultation must be in good faith, and with the intention of substantially
addressing the concerns of the aboriginal peoples whose lands are at issue. In most cases, it will be significantly deeper than
mere consultation. Some cases may even require the full consent of an aboriginal nation, particularly when provinces enact
hunting and fishing regulations in relation to aboriginal lands.

169  Second, aboriginal title, unlike the aboriginal right to fish for food, has an inescapably economic aspect, particularly
when one takes into account the modern uses to which lands held pursuant to aboriginal title can be put. The economic aspect
of aborigina title suggests that compensation is relevant to the question of justification as well, a possibility suggested in
Soarrow and which | repeated in Gladstone. Indeed, compensation for breaches of fiduciary duty are awell-established part of
the landscape of aboriginal rights: Guerin. In keeping with the duty of honour and good faith on the Crown, fair compensation
will ordinarily be required when aboriginal title isinfringed. The amount of compensation payable will vary with the nature of
the particular aboriginal title affected and with the nature and severity of the infringement and the extent to which aboriginal
interests were accommodated. Since the issue of damages was severed from the principal action, we received no submissions
on the appropriate legal principlesthat would be relevant to determining the appropriate level of compensation of infringements
of aboriginal title. In the circumstances, it is best that we leave those difficult questions to another day.

D. Has a claim to self-government been made out by the appellants?

170 In the courts below, considerable attention was given to the question of whether s. 35(1) can protect a right to self-
government, and if so, what the contours of that right are. The errors of fact made by the tria judge, and the resultant need for
anew trial, make it impossible for this Court to determine whether the claim to self-government has been made out. Moreover,
this is not the right case for the Court to lay down the legal principles to guide future litigation. The parties seem to have
acknowledged this point, perhaps implicitly, by giving the arguments on self-government much less weight on appeal. One
source of the decreased emphasis on the right to self-government on appeal is this Court's judgment Jones. There, | held that
rightsto self-government, if they existed, cannot be framed in excessively general terms. The appellants did not have the benefit
of my judgment at trial. Unsurprisingly, as counsel for the Wet'suwet'en specifically concedes, the appellants advanced the right
to self-government in very broad terms, and therefore in a manner not cognizable under s. 35(1).

171 The broad nature of the claim at trial also led to a failure by the parties to address many of the difficult conceptual
issues which surround the recognition of aboriginal self-government. The degree of complexity involved can be gleaned from
the Report of the Royal Commission on Aboriginal Peoples, which devotes 277 pages to the issue. That report describes
different model s of self-government, each differing with respect to their conception of territory, citizenship, jurisdiction, internal
government organization, etc.. We received little in the way of submissions that would help us to grapple with these difficult
and central issues. Without assistance from the parties, it would be imprudent for the Court to step into the breach. In these
circumstances, the issue of self-government will fall to be determined at trial.

E. Did the province have the power to extinguish aboriginal rights after 1871, either under its own jurisdiction or through
the operation of s. 88 of the Indian Act?

(2) Introduction
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172 For aboriginal rights to be recognized and affirmed by s. 35(1), they must have existed in 1982. Rights which were
extinguished by the sovereign before that time are not revived by the provision. In afedera system such as Canada’s, the need
to determine whether aboriginal rights have been extinguished rai ses the question of which level of government has jurisdiction
to do so. In the context of this appeal, that general question becomes three specific ones. First, there is the question whether the
province of British Columbia, from the timeit joined Confederation in 1871, until the entrenchment of s. 35(1) in 1982, had the
jurisdiction to extinguish the rights of aboriginal peoples, including aborigina title, in that province. Second, if the province
was without such jurisdiction, another question arises— whether provincia lawswhich were not in pith and substance aimed at
the extinguishment of aboriginal rights could have done so neverthelessif they were laws of general application. The third and
final question is whether a provincial law, which could otherwise not extinguish aboriginal rights, be given that effect through
referential incorporation by s. 88 of the Indian Act.

(2) Primary Jurisdiction

173  Since 1871, the exclusive power to legidate in relation to "Indians, and Lands reserved for Indians' has been vested
with the federal government by virtue of s. 91(24) of the Constitution Act, 1867. That head of jurisdiction, in my opinion,
encompasses within it the exclusive power to extinguish aboriginal rights, including aboriginal title.

"Lands reserved for the Indians'

174 | consider the second part of this provision first, which confers jurisdiction to the federal government over "Lands
reserved for thelndians'. The debate between the parties centred on whether that part of s. 91(24) confersjurisdictionto legislate
with respect to aborigina title. The province's principal submission is that "Lands reserved for the Indians' are lands which
have been specifically set aside or designated for Indian occupation, such as reserves. However, | must reject that submission,
becauseit fliesin the face of the judgment of the Privy Council in &. Catharines Milling. One of theissuesin that appeal wasthe
federal jurisdiction to accept the surrender of lands held pursuant to aborigina title. It was argued that the federal government,
at most, had jurisdiction over "Indian Reserves'. Lord Watson, speaking for the Privy Council, rejected this argument, stating
that had the intention been torestrict s. 91(24) in thisway, specific language to this effect woul d have been used. He accordingly
held that (at p. 59):

...the words actually used are, according to their natural meaning, sufficient to include all lands reserved, upon any terms
or conditions, for Indian occupation.

Lord Watson's reference to "al lands" encompasses not only reserve lands, but lands held pursuant to aborigina title as well.
Section 91(24), in other words, carrieswith it thejurisdiction to legislate in relation to aboriginal title. It follows, by implication,
that it also confers the jurisdiction to extinguish that title.

175 The province responds by pointing to the fact that underlying title to lands held pursuant to aboriginal title vested
with the provincial Crown pursuant to s. 109 of the Constitution Act, 1867. In its submission, this right of ownership carried
with it the right to grant fee simples which, by implication, extinguish aboriginal title, and so by negative implication excludes
aboriginal title from the scope of s. 91(24). The difficulty with the province's submission is that it fails to take account of the
language of s. 109, which statesin part that:

109. All Lands, Mines, Minerals and Royalties belonging to the several Provinces of Canada ... at the Union ... shall
belong to the several Provinces ... subject to any Trusts existing in respect thereof, and to any Interest other than that of
the Province in the same.

Although that provision vests underlying title in provincial Crowns, it qualifies provincial ownership by making it subject to
the "any Interest other than that of the Province in the same". In . Catharine's Milling, the Privy Council held that aboriginal
title was such an interest, and rejected the argument that provincial ownership operated as a limit on federal jurisdiction. The
net effect of that decision, therefore, was to separate the ownership of lands held pursuant to aboriginal title from jurisdiction
over those lands. Thus, although on surrender of aboriginal title the province would take absolute title, jurisdiction to accept
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surrenders lies with the federal government. The same can be said of extinguishment — athough on extinguishment of
aboriginal title, the province would take compl etetitle to the land, the jurisdiction to extinguish lieswith the federal government.

176 | conclude with two remarks. First, even if the point were not settled, | would have come to same conclusion. Thejudges
in the court below noted that separating federal jurisdiction over Indians from jurisdiction over their lands would have a most
unfortunate result — the government vested with primary constitutional responsibility for securing the welfare of Canada's
aboriginal peoples would find itself unable to safeguard one of the most central of native interests — their interest in their
lands. Second, although the submissions of the parties and my analysis have focussed on the question of jurisdiction over
aborigina title, in my opinion, the same reasoning applies to jurisdiction over any aborigina right which relatesto land. As |
explained earlier, Adams clearly establishes that aboriginal rights may be tied to land but nevertheless fall short of title. Those
relationshipswith theland, however, may be equally fundamental to aboriginal peoplesand, for the samereason that jurisdiction
over aboriginal title must vest with the federal government, so too must the power to legislate in relation to other aboriginal
rightsin relation to land.

"Indians"

177 Theextent of federal jurisdiction over Indians has not been definitively addressed by this Court. We have not needed to
do so because the vires of federal legislation with respect to Indians, under the division of powers, has never been at issue. The
cases which have come before the Court under s. 91(24) have implicated the question of jurisdiction over Indians from the other
direction — whether provincia laws which on their face apply to Indians intrude on federal jurisdiction and are inapplicable
to Indians to the extent of that intrusion. As | explain below, the Court has held that s. 91(24) protects a "core" of Indianness
from provincial intrusion, through the doctrine of interjurisdictional immunity.

178 Itfollows, at the very least, that this core fallswithin the scope of federal jurisdiction over Indians. That core, for reasons
I will develop, encompasses aborigina rights, including the rights that are recognized and affirmed by s. 35(1). Laws which
purport to extinguish those rights therefore touch the core of Indianness which lies at the heart of s. 91(24), and are beyond the
legidlative competence of the provinces to enact. The core of Indianness encompasses the whole range of aboriginal rights that
are protected by s. 35(1). Those rights include rights in relation to land; that part of the core derives from s. 91(24)'s reference
to"Landsreserved for the Indians'. But those rights al so encompass practices, customs and traditions which are not tied to land
as well; that part of the core can be traced to federal jurisdiction over "Indians'. Provincial governments are prevented from
legidating in relation to both types of aboriginal rights.

(3) Provincial Laws of General Application

179 Thevesting of exclusivejurisdiction with the federal government over Indians and Indian lands under s. 91(24), operates
to preclude provincial laws in relation to those matters. Thus, provincial laws which single out Indians for special treatment
are ultra vires, because they are in relation to Indians and therefore invade federal jurisdiction: see R. v. Sutherland, [1980] 2
S.C.R. 451 (S.C.C.). However, it isawell established principle that (Four B Manufacturing Ltd., supra, at p. 1048):

The conferring upon Parliament of exclusive legislative competence to make laws relating to certain classes of persons
does not mean that the totality of these persons' rights and duties comes under primary federal competence to the exclusion
of provincial laws of general application.

In other words, notwithstanding s. 91(24), provincial laws of general application apply proprio vigore to Indians and Indian
lands. Thus, this Court has held that provincial labour relations legislation (Four B) and motor vehicle laws (R. v. Francis,
[1988] 1 S.C.R. 1025 (S.C.C.)), which purport to apply to all personsin the province, also apply to Indians living on reserves.

180 What must be answered, however, is whether the same principle alows provincia laws of genera application to
extinguish aboriginal rights. | have come to the conclusion that a provincial law of general application could not have this
effect, for two reasons. First, a law of general application cannot, by definition, meet the standard which has been set by
this Court for the extinguishment of aboriginal rights without being ultra vires the province. That standard was laid down in
Soarrow, supra, at p. 1099, as one of "clear and plain" intent. In that decision, the Court drew a distinction between laws
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which extinguished aboriginal rights, and those which merely regulated them. Although the latter types of laws may have been
"necessarily inconsistent" with the continued exercise of aboriginal rights, they could not extinguish those rights. While the
requirement of clear and plain intent does not, perhaps, require that the Crown "use language which refers expresdly to its
extinguishment of aboriginal rights' (Gladstone, supra, at para. 34), the standard is still quite high. My concern is that the
only laws with the sufficiently clear and plain intention to extinguish aborigina rights would be lawsin relation to Indians and
Indian lands. Asaresult, aprovincial law could never, proprio vigore, extinguish aboriginal rights, because the intention to do
so would take the law outside provincial jurisdiction.

181  Second, as| mentioned earlier, s. 91(24) protects a core of federal jurisdiction even from provincia laws of general
application, through the operation of the doctrine of interjurisdictional immunity. That core has been described as matters
touching on "Indianness’ or the "core of Indianness" (Tenale, supra, at pp. 326 and 315; also see Four B, supra at p. 1047 and
Francis, supra, a pp. 1028-29). The core of Indianness at the heart of s. 91(24) has been defined in both negative and positive
terms. Negatively, it has been held to not include labour relations (Four B) and the driving of motor vehicles (Francis). Theonly
positive formulation of Indianness was offered in Tenale. Speaking for the Court, Beetz J. assumed, but did not decide, that a
provincia hunting law did not apply proprio vigore to the members of an Indian band to hunt and because those activitieswere
"at the centre of what they do and who they are" (supra, at p. 320). But in Vanderpeet, | described and defined the aboriginal
rights that are recognized and affirmed by s. 35(1) in a similar fashion, as protecting the occupation of land and the activities
which are integral to the distinctive aboriginal culture of the group claiming the right. It follows that aboriginal rights are part
of the core of Indianness at the heart of s. 91(24). Prior to 1982, as aresult, they could not be extinguished by provincial laws
of general application.

(4) Section 88 of the Indian Act

182 Provincial lawswhich would otherwise not apply to Indians proprio vigore, however, are allowed to do so by s. 88 of the
Indian Act, which incorporates by reference provincial laws of general application: Tenale, supra, at pp. 326-27; Derrickson v.
Derrickson, [1986] 1 S.C.R. 285 (S.C.C.) at p. 297; Francis, supra, at pp. 1030-31. However, it isimportant to note, in Professor
Hogg's words, that s. 88 does not "invigorate" provincial laws which are invalid because they are in relation to Indians and
Indian lands (Constitutional Law of Canada (3rd ed. 1992), at p. 676; also see Tenale, supra, at p. 322). What this meansis that
s. 88 extends the effect of provincial laws of general application which cannot apply to Indians and Indian lands because they
touch on the Indianness at the core of s. 91(24). For example, a provincial law which regulated hunting may very well touch
on this core. Although such alaw would not apply to aboriginal people proprio vigore, it would still apply through s. 88 of the
Indian Act, being alaw of general application. Such laws are enacted to conserve game and for the safety of al.

183 Therespondent B.C. Crown arguesthat since such laws areintra viresthe province, and applicabl e to aboriginal persons,
s. 88 could allow provincial laws to extinguish aboriginal rights. | reject this submission, for the ssimple reason that s. 88 does
not evince the requisite clear and plain intent to extinguish aboriginal rights. The provision statesin full:

88. Subject to the terms of any treaty and any other Act of Parliament, all laws of general application from time to time
in force in any province are applicable to and in respect of Indians in the province, except to the extent that those laws
areinconsistent with this Act or any order, rule, regulation, or by-law made thereunder, and except to the extent that those
laws make provision for any matter for which provision is made by or under this Act.

| see nothing in the language of the provision which even suggests the intention to extinguish aboriginal rights. Indeed, the
explicit reference to treaty rightsin s. 88 suggests that the provision was clearly not intended to undermine aboriginal rights.

V1. Conclusion and Disposition

184  For thereasons| have given above, | would allow the appeal in part, and dismiss the cross-appeal . Reluctantly, | would
also order anew tria.

185 | conclude with two observations. The first is that many aboriginal nations with territorial claims that overlap with
those of the appellants did not intervene in this appeal, and do not appear to have done so at trial. This is unfortunate,
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because determinations of aboriginal title for the Gitksan and Wet'suwet'en will undoubtedly affect their claimsaswell. Thisis
particularly so because aboriginal title encompasses an exclusive right to the use and occupation of land, i.e., to the exclusion
of both non-aboriginals and members of other aboriginal nations. It may, therefore, be advisable if those aboriginal nations
intervened in any new litigation.

186 Finaly, thislitigation has been both long and expensive, not only in economic but in human terms as well. By ordering
anew trial, | do not necessarily encourage the parties to proceed to litigation and to settle their dispute through the courts. As
was said in Sparrow, at p. 1105, s. 35(1) "provides a solid constitutional base upon which subsequent negotiations can take
place". Those negotiations should also include other aboriginal nations which have a stake in the territory claimed. Moreover,
the Crown is under a moral, if not a legal, duty to enter into and conduct those negotiations in good faith. Ultimately, it is
through negotiated settlements, with good faith and give and take on all sides, reinforced by the judgments of this Court, that
we will achieve what | stated in Vanderpeet, supra, a para. 31, to be abasic purpose of s. 35(1) — "the reconciliation of the
pre-existence of aboriginal societies with the sovereignty of the Crown". Let usfaceit, we are all hereto stay.

La Forest J. (L'Heureux-Dubé J. concurring):

187 | have read the reasons of the Chief Justice, and while | agree with his conclusion, | disagree with various aspects of
his reasons and in particular, with the methodology he usesto prove that aboriginal peoples have agenera right of occupation
of certain lands (often referred to as "aboriginal title").

188 | begin by considering why a new trial is necessary in this case. It is true, as the Chief Justice points out, that the
amalgamation of the appellants’ individual claims represents a defect in the pleadings and, technically speaking, this prevents
us from considering the merits of the case. However, in my view, there isamore substantive problem with the pleadingsin this
case. Before this Court, the appellants sought a declaration of "aboriginal title" but attempted, in essence, to prove that they had
complete control over the territory in question. The appellants effectively argued on appeal, as they did at trial, that by virtue
of their socia and land tenure systems--consisting of Chief authority, Houses, feasts, crests, and totem poles--they acquired an
absolute interest in the claimed territory, including ownership of and jurisdiction over the land. The problem with this approach
isthat it requires proof of governance and control as opposed to proof of general occupation of the affected land. Only the latter
is the sine qua non of "aboriginal title". It follows that what the appellants sought by way of declaration from this Court and
what they set out to prove by way of the evidence were two different matters. In light of this substantive defect in the pleadings,
anew trial should be ordered to permit a reassessment of the matter on the basis of these reasons.

189  In my view, the foundation of "aboriginal title" was succinctly described by Judson J. in Calder v. British Columbia
(Attorney General), [1973] S.C.R. 313 (S.C.C.), where, at p. 328, he stated: "the fact is that when the settlers came, the Indians
were there, organized in societies and occupying the land as their forefathers had done for centuries. Thisis what Indian title
means...." Relying in part on Judson J.'sremarks, Dickson J. (as he then was) wrotein Guerinv. R., [1984] 2 S.C.R. 335(S.C.C.)
at p. 382, that aboriginal peoples have a"legal right to occupy and possess certain lands, the ultimate title to which isin the
Crown". Aswell, in Canadian Pacific Ltd. v. Paul, [1988] 2 S.C.R. 654 (S.C.C.), this Court stated, at p. 678: "The inescapable
conclusion from the Court's analysis of Indian title up to this point is that the Indian interest in land is truly sui generis. It is
more than the right to enjoyment and occupancy athough ... it is difficult to describe what more in traditional property law
terminology". More recently, Judson J.'s views werereiterated in R. v. Vanderpeet, [1996] 2 S.C.R. 507 (S.C.C.). There Lamer
C.J. wrote for the majority, at para. 30, that the doctrine of aboriginal rights (one aspect of which is "aboriginal title") arises
from "one simple fact: when Europeans arrived in North America, aboriginal peopleswere already here, living in communities
on the land, and participating in distinctive cultures, as they had done for centuries' (emphasisin original).

190 It follows from these cases that the aboriginal right of possession is derived from the historic occupation and use of
ancestral lands by aboriginal peoples. Put another way, "aboriginal title" is based on the continued occupation and use of the
land as part of the aboriginal peoples traditional way of life. Thissui generisinterest is not equated with fee ssmple ownership;
nor can it be described with reference to traditional property law concepts. The best description of "aboriginal title", as set out
above, is a broad and general one derived from Judson J.'s pronouncements in Calder, supra. Adopting the same approach,
Dickson J. wrotein Guerin, supra, that the aboriginal right of occupancy isfurther characterized by two principal features. First,
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thissui generisinterestintheland is personal inthat it is generally inalienabl e except to the Crown. Second, in dealing with this
interest, the Crownissubject to afiduciary obligation to treat aboriginal peoplesfairly. Dickson J. went on to conclude, at p. 382,
that "[a]ny description of Indian title which goes beyond these two features is both unnecessary and potentially misleading”. |
share his views and am therefore reluctant to define more precisely the "right [of aboriginal peoples] to live on their lands as
their forefathers had lived"; see Calder, supra, at p. 328.

191 Theapproach | adopt, in defining the aboriginal right of occupancy, isaso ahighly contextual one. More specificaly, |
find it necessary to make a distinction between: (1) the recognition of ageneral right to occupy and possess ancestral lands; and
(2) the recognition of a discrete right to engage in an aboriginal activity in a particular area. | defined the latter in R. c. C6té,
[1996] 3S.C.R. 139 (S.C.C.) at para. 97, as "the traditional use, by atribe of Indians, that has continued from pre-contact times
of aparticular areafor a particular purpose”. The issue in Coté, as in Vanderpeet, was whether the use of a particular fishing
spot was really an aspect of the aboriginal peoples way of life in pre-contact times; see also in the Vanderpeet trilogy R. v.
Gladstone, [1996] 2 S.C.R. 723 (S.C.C.), and R. v. N.T.C. Smokehouse Ltd., [1996] 2 S.C.R. 672 (S.C.C.). In al those cases, the
fishing rights asserted by the aboriginal claimants were not associated with a more general occupancy of the affected land. By
contrast, the present case deals with a general claim to occupy and possess vast tracts of territory (58,000 square kilometres).
This type of generalized land claim is not merely a bundle of discrete aboriginal rights to engage in specific activities. Rather,
itis, asthe Chief Justice states, at para. 111, "theright to use the land for avariety of activities, not al of which need be aspects
of practices, customs and traditions which are integral to the distinctive cultures of aboriginal societies'. These land-based
activities are, of course, related to the aboriginal society's habits and mode of life.

192 | note, as well, that in defining the nature of "aboriginal title", one should generally not be concerned with statutory
provisions and regulations dealing with reserve lands. In Guerin, supra, this Court held that the interest of an Indian band
in areserve is derived from, and is of the same nature as, the interest of an aboriginal society in its traditional tribal lands.
Accordingly, the Court treated the aboriginal interest in reserve lands as one of occupation and possession while recognizing
that the underlying title to those lands was in the Crown. It was not decided in Guerin, supra, and it by no means follows, that
specific statutory provisions governing reserve lands should automatically apply to traditional tribal lands. For this reason, |
am unable to assume that specific "reserve" provisions of the Indian Act, R.S.C. 1985, c. I-5, and the Indian Oil and Gas Act,
R.S.C. 1985, c. I-7, apply to huge tracts of land which are subject to an aboriginal right of occupancy.

193 | turnnext to this Court's decision in Vanderpeet, supra, where the Chief Justice identified anumber of factors essential
to the recognition of aboriginal rights under s. 35(1) of the Constitution Act, 1982. As| have already indicated, the Vanderpeet
trilogy dealt with activity-based discrete rights and, more specifically, with fishing activities that were carried out in the face of
statutory prohibitions. By contrast, the present case deals with a generalized claim over vast tracts of territory, aclaim whichis
itself the foundation for particular rights and activities. Moreover, | agree with the appellants that this generalized claim should
not be defined as merely a compendium of aboriginal rights, each of which must meet the test set out in Vanderpeet, supra.
Nonetheless, | am of the view that the "key" factors identified in Vanderpeet, namely precision, specificity, continuity, and
centrality are still met by my approach in the present case.

194  First, it is clear that the nature of an aboriginal claim must be identified precisely with regard to particular practices,
customs and traditions. As aready mentioned, when dealing with a claim of "aboriginal title", the court will focus on the
occupation and use of the land as part of the aboriginal society's traditional way of life. In pragmatic terms, this means looking
at the manner in which the society used the land to live, namely to establish villages, to work, to get to work, to hunt, to travel
to hunting grounds, to fish, to get to fishing pools, to conduct religious rites, etc. These uses, although limited to the aboriginal
society's traditional way of life, may be exercised in a contemporary manner; see R. v. parrow, [1990] 1 S.C.R. 1075 (S.C.C.)
at p. 1099.

195 Second, it is self-evident that an aboriginal society asserting the right to live on its ancestral lands must specify the area
which has been continuously used and occupied. That is, the general boundaries of the occupied territory should be identified.
| recognize, however, that when dealing with vast tracts of territory it may be impossible to identify geographical limits with
scientific precision. Nonetheless, this should not preclude the recognition of a general right of occupation of the affected land.
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Rather, the drawing of exact territorial limits can be settled by subsequent negotiations between the aboriginal claimants and
the government.

196 Some would also argue that specificity requires exclusive occupation and use of the land by the aboriginal group in
guestion. Theway | seeit, exclusivity means that an aborigina group must show that a claimed territory isindeed its ancestral
territory and not theterritory of an unconnected aboriginal society. Onthe other hand, | recognizethe possibility that two or more
aboriginal groups may have occupied the same territory and used the land communally as part of their traditional way of life. In
cases where two or more groups have accommaodated each other in thisway, | would not preclude afinding of joint occupancy.
The result may be different, however, in cases where one dominant aborigina group has merely permitted other groups to use
theterritory or where definite boundaries were established and maintained between two aboriginal groupsin the sameterritory.

197 Third, asindicated above, the aboriginal right of possession is based on the continued occupation and use of traditional
tribal lands. The Chief Justice concludes that the relevant time period for the establishment of "aboriginal title" is the time at
which the Crown asserted sovereignty over the affected land. | agree that in the context of generalized land claims, it is more
appropriate, from apractical and theoretical standpoint, to consider thetime of sovereignty asopposed to the time of first contact
between an aboriginal society and Europeans. However, | am also of the view that the date of sovereignty may not be the only
relevant moment to consider. For instance, there may have been aboriginal settlements in one area of the province but, after
the assertion of sovereignty, the aboriginal peoples may have all moved to another area where they remained from the date of
sovereignty until the present. Thisrelocation may have been dueto natural causes, such asthe flooding of villages, or to clashes
with European settlers. In these circumstances, | would not deny the existence of "aboriginal title" in that area merely because
the relocation occurred post-sovereignty. In other words, continuity may still exist where the present occupation of one areais
connected to the pre-sovereignty occupation of another area.

198 Also, ontheview | take of continuity, | agree with the Chief Justice that it is not necessary for courtsto have conclusive
evidence of pre-sovereignty occupation. Rather, aboriginal peoples claiming a right of possession may provide evidence of
present occupation as proof of prior occupation. Further, | agreethat thereisno need to establish an unbroken chain of continuity
and that interruptions in occupancy or use do not necessarily preclude a finding of "title". | would go further, however, and
suggest that the presence of two or more aboriginal groups in a territory may also have an impact on continuity of use. For
instance, one aboriginal group may have ceded its possession to subsequent occupants or merged itsterritory with that of another
aboriginal society. Aswell, the occupancy of one aboriginal society may be connected to the occupancy of another society by
conquest or exchange. In these circumstances, continuity of use and occupation, extending back to the relevant time, may very
well be established; see Brian Slattery, "Understanding Aboriginal Rights' (1987), 66 Can. Bar Rev. 727, at p. 759.

199  Fourth, if aborigina peoples continue to occupy and use the land as part of their traditional way of life, it necessarily
follows that the land is of central significance to them. As already suggested, aborigina occupancy refers not only to the
presence of aboriginal peoples in villages or permanently settled areas. Rather, the use of adjacent lands and even remote
territories to pursue a traditional mode of life is also related to the notion of occupancy. Viewed in this light, occupancy is
part of aboriginal culture in a broad sense and is, therefore, absorbed in the notion of distinctiveness. To use the language of
Vanderpeet, proof of occupancy is proof of centrality.

200 1 would also add that my approach regarding the nature of aboriginal occupancy is supported by the terms of the Royal
Proclamation, 1763, R.S.C. 1985, App. Il, No. 1. Although the Proclamation is not the sole source of "aboriginal title" in this
country, it bears witness to the British policy towards aborigina peoples which was based on respect for their right to occupy
their ancestral lands; see R. v. Sparrow, supra, at p. 1103. Specifically, the Proclamation provides:

And We do further declare it to be Our Roya Will and Pleasure, for the present as aforesaid, to reserve under our
Sovereignty, Protection, and Dominion, for the use of the said Indians, all the Lands and Territories not included within the
Limits of Our said Three new Governments, or within the Limits of the Territory granted to the Hudson's Bay Company,
as also all the Lands and Territories lying to the Westward of the Sources of the Rivers which fall into the Sea from the
West and North West as aforesaid.
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In clear terms vast tracts of territory (including large portions of the area now comprising Ontario, Quebec, and the prairie
provinces) were reserved for aboriginal peoples. These huge tracts of land were by no means limited to villages or permanent
settlements but were reserved more generally as "Hunting Grounds" and "for the use of the said Indians'. Aboriginal peoples
had the right to possess the lands reserved for them and "not be molested or disturbed in the Possession™ of such territory. In
essence, the rights set out in the Proclamation — which were applied in principle to aboriginal peoples across the country —
underlie the view | have taken of aboriginal occupancy; see R. v. Wesley, [1932] 4 D.L.R. 774 (Alta. C.A.) at p. 787, and R. v.
Skyea (1964), 43D.L.R. (2d) 150 (N.W.T. C.A.), aff'd R. v. Skyea, [1964] S.C.R. 642 (S.C.C.).

201 Theanaysisthus far has focussed on the nature of the aboriginal right to occupy and possess certain lands — a right
recognized and affirmed under s. 35(1) of the Constitution Act, 1982. Nonetheless, as Dickson C.J. and | wrote in Sparrow,
supra, at p. 1109: "Rights that are recognized and affirmed are not absolute”. Thus, government regulation can infringe upon
aboriginal rightsif it meetsthetest of justification under s. 35(1). It isimportant to emphasize as well that the approach adopted
under s. 35(1) is a highly contextual one. This is also clear from the reasons | wrote jointly with Dickson C.J. in Sparrow,
supra, at p. 1111:

We wish to emphasize the importance of context and a case-by-case approach to s. 35(1). Given the generality of the text
of the congtitutional provision, and especialy in light of the complexities of aboriginal history, society and rights, the
contours of ajustificatory standard must be defined in the specific context of each case.

202 Inthecontext of the present case, | agree with the Chief Justice that the general economic development of the interior of
British Columbia, through agriculture, mining, forestry, and hydroel ectric power, aswell astherelated building of infrastructure
and settlement of foreign populations are valid legislative objectives that, in principle, satisfy the first part of the justification
analysis.

203 Under the second part of the justification test, these legislative objectives are subject to accommodation of the aboriginal
peoples interests. This accommodation must always be in accordance with the honour and good faith of the Crown. Moreover,
when dealing with a generalized claim over vast tracts of land, accommodation is not a simple matter of asking whether
licences have been fairly allocated in one industry, or whether conservation measures have been properly implemented for a
specific resource. Rather, the question of accommodation of "aboriginal title" is much broader than this. Certainly, one aspect
of accommodation in this context entails notifying and consulting aboriginal peoples with respect to the development of the
affected territory. Another aspect of accommodation is fair compensation. More specifically, in a situation of expropriation,
one asks whether fair compensation is available to the aboriginal peoples; see Sparrow, supra, at p. 1119. Indeed, the treatment
of "aborigina title" as a compensable right can be traced back to the Royal Proclamation, 1763. The relevant portions of the
Proclamation are as follows:

...such Parts of Our Dominions and Territories as, not having been ceded to or purchased by Us, are reserved to them
[aboriginal peoples] or any of them, as their Hunting Grounds....

We do, with the Advice of our Privy Council strictly enjoin and require, that no private Person do presume to make any
purchase from the said Indians of any Lands reserved to the said Indians ... but that, if at any Time any of the Said Indians
should beinclined to dispose of the said L ands, the same shall be Purchased only for Us, in Our Name... [Emphasis added.]

Clearly, the Proclamation contemplated that aboriginal peoples would be compensated for the surrender of their lands; see also
Slattery, supra, at pp. 751-52. It must be emphasized, nonetheless, that fair compensation in the present context is not equated
with the price of afee simple. Rather, compensation must be viewed in terms of the right and in keeping with the honour of the
Crown. Thus, generally speaking, compensation may be greater where the expropriation relates to a village area as opposed to
aremotely visited area. | add that account must be taken of the interdependence of traditional uses to which the land was put.

204  In summary, in developing vast tracts of land, the government is expected to consider the economic well being of all
Canadians. But the aboriginal peoples must not be forgotten in this equation. Their legal right to occupy and possess certain
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lands, as confirmed by s. 35(1) of the Constitution Act, 1982, mandates basic fairness commensurate with the honour and good
faith of the Crown.

205  With regard to the issue of self-government, | conclude, as does the Chief Justice, that there was insufficient evidence
before this Court to make any determination regarding this aspect of the appellants’ claim.

206  Asfor theissueraised on the cross-appeal, | agree with the Chief Justice's conclusion. The respondent province had no
authority to extinguish aboriginal rights either under the Constitution Act, 1867 or by virtue of s. 88 of the Indian Act.

207 On afina note, | wish to emphasize that the best approach in these types of cases is a process of negotiation and
reconciliation that properly considers the complex and competing interests at stake. This point was made by Lambert JA. in
the Court of Appeal, [1993] 5W.W.R. 97 (B.C. C.A.), at pp. 379-80:

So, in the end, the legal rights of the Indian people will have to be accommodated within our total society by politica
compromises and accommodations based in the first instance on negotiation and agreement and ultimately in accordance
with the sovereign will of the community as awhole. The legal rights of the Gitksan and Wet'suwet'en peoples, to which
thislaw suit isconfined, and which allow no room for any approach other than the application of thelaw itself, and thelegal
rights of all aboriginal peoples throughout British Columbia, form only one factor in the ultimate determination of what
kind of community we are going to have in British Columbiaand throughout Canadain the years ahead. [Emphasis added.]

(See a'so Report of the Royal Commission on Aboriginal Peoples, Vol. 2, Part 2 (1996), at pp. 561-62.)

208 Accordingly, | would allow the appeal in part and order anew trial on the basis of the principles set out in these reasons.
| would also dismiss the cross-appeal.

McLachlin J.:
209 | concur with the Chief Justice. | add that | am also in substantial agreement with the comments of Justice La Forest.
SCHEDULE 1— — Appédlants

DELGAMUUKW, aso known as Earl Muldoe, suing on his own behalf and on behalf of all the members of the Houses
of Delgamuukw and Haaxw

GISDAY WA, aso known as Alfred Joseph, suing on his own behalf and on behalf of all the members of the House of
Gisday Wa

NIl KYAP, also known as Gerald Gunanoot, suing on his own behalf and on behalf of all the members of the House of
Nii Kyap

LELT, aso known as Lloyd Ryan, suing on his own behalf and on behalf of all the members of the Houses of Lelt and
Haak'w

ANTGULILBIX, aso known as Mary Johnson, suing on her own behalf and on behalf of al the members of the House
of Antgulilbix

TENIMGYET, aso known as Arthur Matthews, Jr., suing on his own behalf and on behalf of all the members of the
House of Tenimgyet

GOOHLAHT, also known as Lucy Namox, suing on her own behalf and on behalf of all of the members of the Houses
of Goohlaht and Samooh

KLIIYEM LAX HAA, aso known as Eva Sampson, suing on her own behalf and on behalf of all the members of the
Houses of Kliiyem Lax Haa and Wii'mugul sxw
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GWIS GYEN, also known as Stanley Williams, suing on his own behalf and on behalf of all the members of the House
of Gwis Gyen

KWEESE, a so known as Florence Hall, suing on her own behalf and on behalf of all the members of the House of Kweese

DJOGASLEE, also known as Walter Wilson, suing on his own behalf and on behalf of all the members of the House
of Djogaslee

GWAGL'LO, aso known as Ernest Hyzims, suing on his own behalf and on behalf of all the members of the Houses of
Gwagl'lo and Duubisxw

GYOLUGYET, aso known as Mary McKenzie, suing on her own behalf and on behalf of al the members of the House
of Gyolugyet

GYETM GALDOO, aso known as Sylvester Green, suing on his own behalf and on behalf of al the members of the
Houses of Gyetm Galdoo and Wii'Goob'l

HAAK ASXW, aso known as Larry Wright, suing on his own behalf and on behalf of all the members of the House of
Haak Asxw

GEEL, aso known as Walter Harris, suing on his own behalf and on behalf of all the members of the House of Geel
HAALUS, also known asBilly Morrison, suing on his own behalf and on behalf of al the members of the House of Haalus

WII HLENGWAX, aso known as Herbert Burke, suing on his own behalf and on behalf of all the members of the House
of Wii Hlengwax

LUUTKUDZIIWUS, aso known as Ben McKenzie, Sr., suing on his own behalf and on behalf of all the members of
the House of Luutkudziiwus

MA'UUS, also known as Jeffrey Harris, Jr., suing on his own behalf and on behalf of all the members of the House of
Mauus

MILUU LAK, aso known as Alice Jeffery, suing on her own behalf and on behalf of al the members of the Houses of
Miluu Lak and Haiwas

NIKA TEEN, aso known as James Woods, suing on his own behalf and on behalf of al the members of the House of
Nika Teen

SKIIK'M LAX HA, aso known as John Wilson, suing on his own behalf and on behalf of all the members of the House
of Skiik'm Lax Ha

WII MINOSIK, also known as Robert Stevens, suing on his own behalf and on behalf of all the members of the House
of Wii Minosik

GWININ NITXW, also known as Solomon Jack, suing on his own behalf and on behalf of all the members of the House
of Gwinin Nitxw

GWOIMT, also known as Kathleen Wale, suing on her own behalf and on behalf of al the members of the Houses of
Gwoimt and Tsabux

LUUS, also known as Jeffrey Harris, suing on his own behalf and on behalf of all the members of the House of Luus
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NIIST, also known as David Blackwater, suing on his own behalf and on behalf of all the members of the Houses of Niist
and Baskyelaxha

SPOOKW, aso known as Steven Robinson, suing on his own behalf and on behalf of all the members of the Houses of
Spookw and Y agosip

WII GAAK, also known as Neil Sterritt, Sr., suing on his own behalf and on behalf of all the members of the House of
Wii Gaak

DAWAMUXW, aso known as Charlie Clifford, suing on his own behalf and on behalf of all the members of the House
of Dawamuxw

GITLUDAHL, also known as Peter Muldoe, suing on his own behalf and on behalf of all the members of the Houses of
Gitludahl and Wiigyet

GUXSAN, also known asHerbert Wesley, suing on hisown behalf and on behalf of all the members of the House of Guxsan

HANAMUXW, aso known as Joan Ryan, suing on her own behalf and on behalf of all the members of the House of
Hanamuxw

YAL, aso known as George Turner, suing on his own behalf and on behalf of all the members of the House of Yal

GWIIYEEHL, aso known as Chris Skulsh, suing on his own behalf and on behalf of all the members of the House of
Gwiiyeehl

SAKXUM HIGOOKX, also known as Vernon Smith, suing on his own behalf and on behalf of al the members of the
House of Sakxum Higookx

MA DEEK, also known as James Brown, suing on hisown behalf and on behalf of all the members of the House of MaDeek
WOOS, also known as Roy Morris, suing on his own behalf and on behalf of all the members of the House of Woos

KNEDEBEAS, also known as Sarah Layton, suing on her own behalf and on behalf of all the members of the House of
Knedebeas

SMOGELGEM, also known as Leonard George, suing on his own behalf and on behalf of al the members of the House
of Smogelgem

KLO UM KHUN, also known as Patrick Pierre, suing on his own behalf and on behalf of all the members of the House
of KloUm Khun

HAG WIL NEGH, aso known as Ron Mitchell, suing on his own behalf and on behalf of all the members of the House
of Hag Wil Negh

WAH TAH KEG'HT, aso known as Henry Alfred, suing on his own behalf and on behalf of all the members of the House
of Wah Tah Keg'ht

WAH TAH KWETS, also known as John Namox, suing on his own behalf and on behalf of all the members of the House
of Wah Tah Kwets

WOOSIMLAXHA, also known as Victor Mowatt, suing on his own behalf and on behalf of all the members of the House
of Gutginuxw
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XSGOGIMLAXHA, aso known asVernon Milton, suing on his own behalf and on behalf of al the members of the House
of Xsgogimlaxha

WIIGYET, aso known as Roy Wesley, suing on his own behalf and on behalf of all the members of the House of Wiigyet

WII ELAAST, also known as Jim Angus, Jr., suing on his own behalf and on behalf of all the members of the Houses
of Wii Elaast and Amagyet

GAXSBGABAXS, also known as Gertie Watson, suing on her own behalf and on behalf of all the members of the House
of Gaxsbgabaxs

WIGETIMSCHOL, also known as Dan Michell, suing on his own behalf and on behalf of all the members of the House
of Namox

SCHEDULE 2— — Those I ntervening with the Musqueam Nation
Delbert Guerin
Gail Y. Sparrow
Jm Kew
Larry Grant
LeonaM. Sparrow
Mary Charles
Myrtle McKay
Nolan Charles
Susan A. Point
Chief George Guerin
SCHEDULE 3— — Those I ntervening with the B.C. Cattlemen's Association
B.C. Chamber of Commerce
B.C. Wildlife Federation
Business Council of British Columbia
Council of Tourist Associations
Fisheries Council of British Columbia
Guideoutfitters Association of British Columbia
Mining Association of British Columbia

Pacific Fishermen's Defence Alliance
Appeal allowed in part; cross-appeal dismissed; new trial ordered.
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Pourvoi accueilli en partie; pourvoi incident rejeté; nouveau proces ordonné.

Footnotes
* Sopinka J. took no part in the judgment.
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