JOHN ADAMS, LEGAL REPRESENTATION, AND THE
“CANCEL CULTURE”

EUGENE SCALIA®

We recently celebrated the 100th anniversary of Justice Holmes’s
famous articulation of the value of free speech in his dissent in
Abrams v. United States.! The First Amendment embodies the view,
Holmes wrote, that “the ultimate good desired is better reached by
free trade in ideas.”? It is “the theory of our Constitution” that “the
best test of truth is the power of the thought to get itself accepted in
the competition of the market.”?

Now, I admit to some doubt that fundamental truths are estab-
lished in the same manner as the value of pork bellies. But Justice
Holmes was right that the free exchange of ideas is at the core of
the First Amendment and at the heart of our democratic govern-
ment. And yet it is disfavored in some quarters today. That is most
apparent at colleges and universities where conservative speakers
have been disinvited, banned, assaulted, and —when allowed to
speak—accused of harming students merely by expressing ideas
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that run counter to some students” preconceptions.* This intoler-
ance is not isolated to our universities; it is a broad trend, so much
so that it has drawn criticism from former President Obama.’

Intolerance and pressure to suppress ideas that may be unwel-
come to some poses a special threat to the legal profession. One of
the great traditions of the profession is respect for the right to rep-
resentation of those with whom we disagree, and even to undertake
that representation ourselves. John Adams’s defense of the British
soldiers charged with the Boston Massacre is one of the Nation’s
most important stories about the practice of law. Adams later de-
scribed his defense of the soldiers as “one of the most gallant, gen-
erous, manly, and disinterested actions of my whole life.”®
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Adams was not our most modest Founder. But on this he was
right. It is appropriate, admirable, and necessary for lawyers to take
on clients and advance positions that may offend some observers;
in this sense lawyers have a professional commitment to the free
trade in ideas praised by Justice Holmes. They should be among its
staunchest defenders and should recognize, too, in Justice Jackson’s
words, that the “freedom to differ is not limited to things that do
not matter much.””

There are growing indications, however, that our most powerful
law firms have become uncomfortable with this commitment. Last
term the Supreme Court decided the “DACA” case, concerning
President Trump’s cancellation of the Obama Administration pro-
gram under which certain young people who entered the country
illegally received forbearance from deportation.® By my count,
twenty-five large law firms filed amicus briefs opposing the Presi-
dent’s action, on top of the three large firms representing the plain-
tiffs. Not a single large firm filed a brief supporting the Administra-
tion’s position.

Similarly, in the same term, the Court decided a case concerning
whether Title VII's prohibition of sex discrimination includes dis-
crimination based on sexual orientation.” Around twenty large law
tirms filed amicus briefs supporting plaintiffs in a broad reading of
Title VII; not a single large firm filed a brief supporting the defend-
ant.

As should be apparent from my remarks thus far, I have no ob-
jection to any of these firms providing the representation they did.
I congratulated colleagues at my former firm on their successes in
left-of-center representations; I may have disagreed with their cli-
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ents and legal arguments, but I respected their lawyering and free-
dom to take the matter on.!® My concern is not the particular posi-
tion taken by any individual firm in any specific case, but the com-
plete absence of any large firm on the other side of either of those
two recent Court cases, and a similar imbalance in other cases in-
volving hot-button issues.

Everyone familiar with the practice of law knows that these lop-
sided representations had nothing to do with the legal merits of the
two cases, or an absence of lawyers at large firms who would have
been interested in representing a client on the other side. There are
lawyers in large firms who would have welcomed the opportunity
to file a brief supporting the government’s position in the DACA
case or supporting the defendant employer in the Title VII case.

One factor preventing that, in these and other cases I believe, is
self-censorship. Elite law firms are hesitant to let their lawyers get
involved in cases that might generate criticism from the left or that
conflict with the views many lawyers in the firm hold personally.
Second, and related, firms fear repercussions from certain well-
heeled corporate clients if they take positions disfavored by pro-
gressives. And sadly, there’s reason for that concern. Some years
ago, a prominent law firm was pressured by clients to end its rep-
resentation of the House of Representatives in connection with the
Defense of Marriage Act. To his credit, former Solicitor General
Paul Clement, the lawyer for the House, left the firm in response.

In the aftermath of that episode, I believe that firms are even more
hesitant to get involved in high-profile, controversial cases taking
right-of-center positions. Today, it is difficult for certain clients to
obtain representation from our top law firms because the firms fear
repercussions for doing so. Fortunately, smaller, boutique litigation
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firms often step in to provide representation. But it remains trou-
bling that the largest law firms increasingly shrink from represent-
ing clients in right-of-center positions in controversial cases. John
Adams would be concerned by this trend, and it should trouble the
legal profession too.

Lawyers should be leading defenders of Justice Holmes’s vision
of a free trade in ideas. Law firms should pride themselves, as they
have in the past, on representing people and positions that are dis-
favored in some quarters. They should educate the public that a
firm’s representation of a particular client or its presentation of a
particular position does not necessarily reflect its lawyers” personal
views, much less the position of the firm itself. And firms should
staunchly push back on clients who seek to judge or muscle them
because of the firm’s representation of another client.

Corporate executives cannot be expected to know, respect, or de-
fend the values of the legal profession. That is the role of members
of the bar. Firms therefore must explain to clients that no single rep-
resentation defines the firm. The firm will allow its lawyers to pro-
vide pro bono representation to murderers without approving of
murder. Its lawyers will represent companies charged with securi-
ties violations without approving of defrauding widows and or-
phans. And its lawyers will represent the Little Sisters of the Poor
without, heaven forbid, accepting the teachings of the Catholic
Church.

This independence of the lawyer from his client is integral to the
freedom and autonomy that are among the privileges of private
practice, and it is essential to lawyers’ effective performance of their
role in our system of justice. Among other things, it facilitates firms’
representation of corporate clients accused of troubling miscon-
duct. Today, a corporation accused of environmental crimes objects
to a lawyer at its outside law firm filing a brief in support of the
unborn. Tomorrow, why can’t someone schooled in today’s cancel
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culture use the same logic to attack the firm for defending that com-
pany’s environmental depredations?'! To answer, “this is differ-
ent—we profit from this work,” is not going to satisfy critics in a
culture that devalues the First Amendment, and which has lost
sight of the special place and independence of members of the bar.
Instead, firms must be prepared to explain that attorneys at the firm
represent diverse clients advancing a range of positions, and posi-
tions taken on behalf of a client are not thereby the position of the
firm. Rather, representing a person with whom we may disagree is
a hallowed, essential tradition of the profession.

A central reason many of us attend meetings like this is the Fed-
eralist Society’s commitment to the principle I've been discussing;:
the free exchange of competing ideas. As has been observed in the
past, if this were an organization dedicated to promoting one single
narrow-minded view of the law, it invites the wrong people to
come talk. I hope that when you return home, each of you has oc-
casion to promote these First Amendment principles within our
profession as a whole.
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