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Equalities, Human Rights and Civil Justice
Committee

To consider and report on the following (and any additional matter added under Rule 6.1.5A)—

a. matters relating to equal opportunities, and upon the observance of equal opportunities
within the Parliament; and

b. matters relating to human rights.
c. matters relating to civil justice within the responsibility of the Cabinet Secretary for Justice
and Veterans.

2. In these Rules

(a) “equal opportunities” includes the prevention, elimination or regulation of discrimination
between persons on grounds of sex or marital status, on racial grounds or on grounds of
disability, age, sexual orientation, language or social origin or of other personal attributes,
including beliefs or opinions such as religious beliefs or political opinions; and

(b) “human rights” includes Convention rights (within the meaning of section 1 of the Human
Rights Act 1998) and other human rights as for example contained in any international
convention, treaty or other international instrument ratified by the United Kingdom.
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Executive Summary

1.

The Committee agrees that conversion practices are abhorrent and are not
acceptable in Scotland. They should be banned. The Committee has heard that
current protective legislation is insufficient to prevent these harms taking place.

The Committee agrees, based on the evidence taken, that the term “conversion
therapy" or "practices” requires more clarity and should be explicitly defined in any
proposed legislation. For that reason, it recommends that the definition used in the
Report on Conversion Therapy by the UN Independent Expert on protection against
violence and discrimination based on sexual orientation and gender identity, should
be adopted for use in the legislation, namely "an umbrella term to describe
interventions of a wide-ranging nature, all of which have in common the belief that a
person's sexual orientation or gender identity (SOGI) can and should be changed.
Such practices aim (or claim to aim) at changing people from gay, lesbian, or
bisexual to heterosexual and from trans or gender diverse to cisgender".

The Committee notes from evidence that the majority of religious organisations we
heard from are in favour of a ban on conversion practices. It agrees that legislation
should not pose any restrictions on ordinary religious teaching or the right of people
to take part in prayer or pastoral care to discuss, explore or come to terms with their
identity in a non-judgmental and non-directive way. However, it heard evidence that
most conversion practices take place within a religious setting including in the form
of “talking therapy” which is used with the intention to “correct” sexuality or gender.
The Committee believes and recommends that such practices should fall within a
ban.

The Committee heard persuasive evidence that, for many survivors of conversion
practices, their faith is part of their identity and they have felt forced to choose
between faith and their sexual orientation or gender identity which can have a
devastating impact. The Committee believes it is vital to involve religious and
community leaders as a Bill progresses, and that education and awareness is
crucial to promote acceptance of diversity. It recommends that the Scottish
Government, when considering legislation, engages with a wide range of faith and
belief organisations in order both to protect LGBT people and protect religious
freedom. The Committee agrees that there is no conflict in protecting religious
freedom and preventing harm by putting a ban in place.

The Committee is anxious to ensure that, in a similar way to legislation that exists to
protect victims of domestic abuse or female genital mutilation, the definition makes
it clear that consent to such practices can never be informed and should not be
available as a defence to those undertaking conversion practices.

The Committee notes that the majority of healthcare bodies in the UK have signed
the Memorandum of Understanding which prohibits conversion practices. However,
it heard evidence that further clarity on the type of practice that is acceptable, and
the type that is not, would be helpful for the medical profession and counselling
services. Specifically, the Committee heard evidence that there is confusion and
misunderstanding around the term “affirmative therapy” and it would be helpful for
there to be a clarity provided to the medical profession, counselling services and
wider society of what that is. The Committee recommends that a review of the
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development of the curriculum and training and further guidance on this issue would
be helpful. Reference to how other countries in the world have addressed this within
their legislation could also be helpful.

The Committee agrees that any proposals should not pose restrictions on parents
or schools to provide a safe space for discussion and exploration but should prohibit
harmful practices which attempt to change a person’s sexual orientation or gender
identity, including trans identity. The Committee agrees that “affirmative therapies”
should be protected under any ban.

The Committee is satisfied that sufficient research and evidence is already available
to conclude that the introduction of legislation is necessary. However, it is keen to
emphasise the importance of positive and proactive engagement with diverse
communities to accurately reflect the prevalence of conversion therapy and ensure
protection can be provided to those who need it.

The Committee is anxious to ensure that time is not wasted gathering identical
evidence from the same victims it heard from during its private evidence sessions. It
is concerned that such evidence gathering may have the unintended consequence
of re-traumatising victims. The Committee asks that the Scottish Government works
with it to ensure that this exercise does not require to be repeated. It would be
happy to seek consent from those individuals who engaged with the Committee so
existing transcripts could be provided as evidence in a future consultation.

Having considered all the evidence presented to it, the Committee agrees that a
ban on conversion practices should be fully comprehensive and cover sexual
orientation and gender identity, including trans identities, for both adults and
children in all settings without exception and include “consensual” conversion
practices. The Committee recommends that any ban should also include a ban on
advertising and promotion of conversion practices.

The Committee recognises that there are international human rights instruments
that impose a duty on states to protect people from conversion practices and
recommends that this framework is followed when drafting any legislation.

The Committee welcomes the Scottish Government’s commitment to banning
conversion practices and the proposed work of the Expert Advisory Group.
However, it has noted witnesses’ frustrations at the pace of progress and that more
is not being done now to protect those at risk. The Committee notes that the
Scottish Government plans to bring forward legislation before the end of 2023 if it
considers that either UK, or other legislation, does not go far enough.

The Committee agrees that Scotland should not wait for UK legislation to be
brought forward and considers that, within the powers available to the Scottish
Government and Parliament, Scotland-specific legislation be brought forward as
soon as possible. It recognises that work will be necessary to ensure the
development of cross-border frameworks and calls on the UK Government to work
with the Scottish Government and Scottish Parliament on a ban.

The Committee heard strongly expressed views that legislation alone will not be
sufficient to address conversion practices and that non-legislative measures will
also be necessary to protect and support victims. The Committee heard a broad
range of suggestions for support measures which could complement legislation.
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The Committee recommends that the Scottish Government makes resources
available to address gaps in support services for survivors and victims of
conversion practices. The Committee acknowledges that many of the suggestions
would take significant resource and planning but urges the Scottish Government to
review these in detail.

The Committee heard strong views that prioritising a helpline, a whistle-blowing
mechanism and a campaign to raise awareness including information in schools
and more widely, would go a long way in ensuring victims know what conversion
practices are, how to identify them and enable individuals to seek help.
Consideration should also be given to providing a separate and distinct reporting
mechanism for children.

The Committee found it helpful to hear international approaches to restricting and
banning conversion practices and heard evidence that the Victoria legislation in
Australia provides one of the best practice examples.

The Committee noted concerns around how enforcement of a ban could be
effective and believes that consideration should be given to how this role could be
fulfilled by a public body in ensuring investigation, enforcement and accountability is
possible. The Committee notes that this enforcement role in Victoria, Australia is
carried out by the Equal Opportunity and Human Rights Commission. The
Committee urges the Scottish Government to consider this issue at this stage to
ensure the correct mechanism for investigation and enforcement could be put in
place.

In conclusion, the Committee is mindful of the volume of evidence that is already
available, including the written and oral evidence it has received and considers it is
important to bring forward legislation promptly. While noting the respective positions
of the UK and Scottish Government and their commitments to bring forward
legislation, the Committee is concerned that progress has been slow. It will
therefore explore the merits of alternative options which might speed up the
process. It would welcome discussions with the Scottish Government on the role of
the Expert Advisory Group and the potential options of the Committee and the
Scottish Government working together to bring forward a ban as quickly as
possible.

The Committee would like to thank everyone who gave evidence to this
inquiry but would particularly like to express its gratitude to the many
individuals who took the time to share their experiences as victims and
survivors of conversion practices. Many of these stories were harrowing to
hear. The Committee recognises that this took enormous courage and this
evidence was invaluable to our work.
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According to the definition used by many (see subsequent sections of this report),
conversion therapy is an umbrella term for a therapeutic approach, or any model or
individual viewpoint that demonstrates an assumption that any sexual orientation or
gender identity is inherently preferable to any other, and which attempts to bring
about a change of sexual orientation or gender identity or seeks to suppress an
individual’s expression of sexual orientation or gender identity on that basis. The
terms "conversion therapy" and "conversion practices" are used interchangeably in
this report to reflect wording used by witnesses. However, the Committee's
preference is to use the term"conversion practices".

PE1817: End Conversion Therapy was lodged in August 2020. It calls on the
Scottish Parliament “to urge the Scottish Government to ban the provision or
promotion of LGBT+ conversion therapy in Scotland”.

The UK Government made a commitment in July 2018 to “eradicate the abhorrent
practice of conversion therapy”. In its letter of 17 July 2020 to the session 5 Public
Petitions Committee, the Scottish Government stated that it “fully supports moves
by the UK Government to end conversion therapy”. The petitioners state that
because health and criminal justice are devolved, the Scottish Government has the
power to ban LGBT+ (lesbian, gay, bi-sexual,trans gender) conversion therapy in
Scotland.

In its Programme for Government 2021-22 (7 September 2021) the Scottish
Government stated its commitment to banning conversion therapy and that it would
bring forward “legislation that is as comprehensive as possible within devolved
powers by the end of 2023, if UK Government proposals do not go far enough”.

The Public Petitions Committee in session 5 referred the petition to the predecessor
Equalities and Human Rights Committee. That Committee received further written
evidence jointly from Stonewall Scotland, Equality Network, Scottish Trans Alliance
and LGBT Youth Scotland and agreed to keep the petition open and refer it to its
successor committee in this parliamentary session.

In May 2021, the UK Government announced measures would be brought forward
to ban conversion therapy in the Queen’s speech. This was followed by a
commitment to launch a consultation and then introduce legislation banning
conversion therapy in the UK.

The UK Government launched its consultation on banning conversion therapy on 29
October 2021. It recently announced an extension to that consultation to 4 February
2022. The proposals are for England and Wales only and the consultation states
that the UK Government has liaised closely with the devolved administrations. The
intention is to prepare draft legislation by spring 2022.

The Committee recognises that whilst much of the legislation needed to ban
conversion practices is devolved, there are aspects which are reserved. The
Committee has taken cognisance of this in its deliberations and will continue to do
so. It has also considered and will continue to consider the provisions within the UK
Government proposals and the extent to which they address the issues that the
Committee has heard in its evidence.


https://petitions.parliament.scot/petitions/PE1817
https://www.gov.uk/government/news/new-government-action-plan-pledges-to-improve-the-lives-of-lgbt-people--2
http://external.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202020/PE1817_A.pdf
https://www.gov.scot/publications/fairer-greener-scotland-programme-government-2021-22/
https://archive2021.parliament.scot/S5_Equal_Opps/General%20Documents/Petition_PE1817.pdf
https://archive2021.parliament.scot/S5_Equal_Opps/General%20Documents/Petition_PE1817.pdf
https://www.gov.uk/government/news/government-sets-out-plan-to-ban-conversion-therapy
https://www.gov.uk/government/consultations/banning-conversion-therapy
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Background to the Petition

29. The petitioners are calling for a ban on LGBT+ conversion therapy in Scotland to
help bring an end to conversion practices. They refer to research from the 2018
Faith & Sexuality Survey from the Ozanne Foundation which found that attempts to
change sexual orientation results in harm. Of those who had experience of sexual
orientation conversion therapy it found:

+ almost two-thirds, 58.8%, had "suffered from mental health issues", of which
 nearly a third, 32.4%, had attempted suicide

* 68.7% said they had suicidal thoughts

* 40.2% had self-harmed

» 24.6% suffered from eating disorders

30. The petitioners stated they are frustrated with the UK Government’s current
progress as it had previously made a commitment to ban conversion therapy in
2018.


https://drive.google.com/file/d/1NpGW3PtZTnT21O4PbwuD_rkvk6aG99iv/view
https://drive.google.com/file/d/1NpGW3PtZTnT21O4PbwuD_rkvk6aG99iv/view
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Equalities, Human Rights and Civil
Justice Committee's consideration

31.  Atits first meeting on 23 June 2021, the Session 6 Equalities, Human Rights and
Civil Justice Committee agreed to undertake an Inquiry on the Petition to End
Conversion Therapy in Scotland.

32. The Committee undertook a call for written evidence between 6 July and 13 August
2021. It received around 1400 submissions of which the majority were received
from individuals in support of the petition. Around 76 submissions were received
from organisations.

33. Published submissions are available on Citizen Space and are also accessible via
the Committee’s web page. A summary of the written submissions from
organisations was included in the meeting papers for the Committee’s first evidence
session on 7 September 2021.

34. The Scottish Parliament Information Centre (SPICe) also produced a briefing which
is available online and which can be accessed here.

35. The Committee began taking oral evidence on 7 September 2021 when it heard
from the Petitioners:

» Tristan Gray and Blair Anderson, on behalf of End Conversion Therapy
Scotland.

36. On 14 September 2021, the Committee heard from LGBT+ groups:
* Megan Snedden, Policy and Campaigns Manager, Stonewall Scotland
» Dr Rebecca Crowther, Policy Co-ordinator, Equality Network
* Vic Valentine, Manager, Scottish Trans Alliance
» Paul Daly, Policy and Research Manager, LGBT Youth Scotland.
37. On 21 September 2021,the Committee heard from human rights organisations:
» John Wilkes, Head of Scotland, Equality and Human Rights Commission
» Barbara Bolton, Head of Legal and Policy, Scottish Human Rights Commission

* Dr Igi Moon, Chair, Memorandum of Understanding Coalition Against
Conversion Therapy

» Jen Ang, Director of Development and Policy, JustRight Scotland.

38. On 2 November 2021, the Committee heard from faith organisations who support
the petition:

* Rici Marshall Cross, Clerk of South Edinburgh Local Meeting of the Religious
Society of Friends, Quakers in Scotland


https://yourviews.parliament.scot/ehrc/petition-end-conversion-therapy-views/consultation/published_select_respondent
https://www.parliament.scot/~/media/committ/463
https://www.parliament.scot/~/media/committ/463
https://archive2021.parliament.scot/ResearchBriefingsAndFactsheets/PB20-1817.pdf
https://www.parliament.scot/chamber-and-committees/committees/current-and-previous-committees/session-6-equalities-human-rights-and-civil-justice-committee/meetings/2021/ehrcjs6212/agenda
https://www.parliament.scot/chamber-and-committees/committees/current-and-previous-committees/session-6-equalities-human-rights-and-civil-justice-committee/meetings/2021/ehrcjs6213/agenda
https://www.parliament.scot/chamber-and-committees/committees/current-and-previous-committees/session-6-equalities-human-rights-and-civil-justice-committee/meetings/2021/ehrcjs6214/agenda
https://www.parliament.scot/chamber-and-committees/committees/current-and-previous-committees/session-6-equalities-human-rights-and-civil-justice-committee/meetings/2021/ehrcjs6217/agenda
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» Jayne Ozanne, Director of the Ozanne Foundation, Chair of the Ban
Conversion Therapy Coalition

* Rev Elder Maxwell Reay, member of the Council of Elders of Metropolitan
Community Churches, NHS Health Care Chaplain

* Rev Fiona Bennett, minister of the Augustine United URC and Moderator Elect
of the General Assembly, United Reformed Church.

39. On 16 November 2021, the Committee took evidence from three separate panels.
Firstly, it heard from organisations who had expressed concerns about the action
called for in the petition:

* Peter Lynas, UK Director, Evangelical Alliance
» Piers Shepherd, Senior Researcher, Family Education Trust

* Dr John Greenall, Associate Chief Executive Officer, Christian Medical
Fellowship

» Anthony Horan, Director, Catholic Parliamentary Office.

Secondly, it heard reflections on the effect of legislation in the State of Victoria in
Australia from:

» Nathan Despott, Steering Committee, Brave Network and Honorary Research
Fellow, La Trobe University, Melbourne, Australia

» Dr Timothy Jones, Associate Professor, La Trobe University, Melbourne,
Australia

Finally, the Committee heard from academics:

» Dr Christine Ryan, senior legal adviser to the UN Special Rapporteur on the
Freedom of Religion or Belief

» Dr Adam Jowett, Associate Head, School of Psychological, Social &
Behavioural Sciences, Coventry University and lead author of UK government
commissioned research into conversion therapy.

40. The Scottish Government was unable to provide a representative to give oral
evidence to the Committee within its timetable but offered to write to the Committee
with an update. The written update was provided to the Committee by the Cabinet
Secretary for Social Justice, Housing and Local Government on 17 November
2021. The response is set out in further detail in this report.

41. The Committee also wrote to the UK Government seeking an update on its
progress. The Minister for Equalities Mike Freer replied on 9 December 2021
setting out the UK Government’s proposals which are set out in further detail in this
report.


https://www.parliament.scot/chamber-and-committees/committees/current-and-previous-committees/session-6-equalities-human-rights-and-civil-justice-committee/meetings/2021/ehrcjs6218/agenda
https://www.parliament.scot/chamber-and-committees/committees/current-and-previous-committees/session-6-equalities-human-rights-and-civil-justice-committee/correspondence/2021/petition-pe1817-end-conversion-therapy
https://www.parliament.scot/chamber-and-committees/committees/current-and-previous-committees/session-6-equalities-human-rights-and-civil-justice-committee/correspondence/2021/uk-government-position-on-banning-conversion-therapy
https://www.parliament.scot/chamber-and-committees/committees/current-and-previous-committees/session-6-equalities-human-rights-and-civil-justice-committee/correspondence/2021/uk-government-response-on-banning-conversion-therapy
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Engagement

42.

43.

In addition to taking formal oral and written evidence, the Committee held private
informal sessions with survivors of conversion therapy. These sessions were
facilitated in partnership with organisations who support LGBT+ people including
survivors of conversion therapy and provided some of the most impactful, powerful
and persuasive evidence the Committee heard during its scrutiny.

The individuals who engaged with these sessions have given their consent for the
notes taken to be published on our webpage and these are available here. One of
the key messages emphasised by stakeholders we heard from, was that survivors
of conversion therapy are the experts and should be at the forefront of any decision-
making process by the Scottish Government on the way forward.


https://www.parliament.scot/get-involved/petitions/view-petitions/pe1817-end-conversion-therapy
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Key issues in the Committee's
consideration of the Petition

Definition of conversion therapy/practices

44. The Committee heard strong support for the petition to ban conversion practices.
However, many witnesses said that more clarity was needed in relation to what
should be included in the definition of conversion therapy/practices in any
forthcoming legislation.

45.  Tristan Gray said that conversion therapy has “the directed intent to change
someone. It is a concerted effort to change that to, what is considered to be the
correct way to be” He described it as a “broad term for psychological conditioning
that seeks to force people to change or suppress their sexual orientation, to repress
or reduce their sexual attraction or behaviours, or to change their gender identity to

match the sex that they were assigned at birth". 1
46. Many witnesses referred to existing definitions as a starting point:-

* Memorandum of Understanding on conversion therapy, which focuses on the
medical profession and defines conversion therapy as:

& an umbrella term for a therapeutic approach, or any model or individual
viewpoint that demonstrates an assumption that any sexual orientation or
gender identity is inherently preferable to any other, and which attempts
to bring about a change of sexual orientation or gender identity or seeks
to suppress an individual's expression of sexual orientation or gender

identity on that basis. 2

* Report on Conversion Therapy by the UN Independent Expert on protection
against violence and discrimination based on sexual orientation and gender
identity who define Conversion Therapy as:

& an umbrella term to describe interventions of a wide-ranging nature, all of
which have in common the belief that a person’s sexual orientation or
gender identity (SOGI) can and should be changed. Such practices aim

(or claim to aim) at changing people from gay, lesbian or bisexual to

heterosexual and from trans or gender diverse to cisgender. 3

47.  Vic Valentine of the Scottish Trans Alliance referred to the legislation passed in
Victoria, agreeing that the practice must be clearly defined “so that people know
what they should and should not do”. They described conversion therapy as “an

approach that has a predetermined outcome for what it wants to do to an LGBT+

person; it wants to change or suppress their sexual orientation or gender identity”. 4

48. This was a view shared by Megan Snedden of Stonewall Scotland. She told us “A
key defining feature of conversion therapy is that it has a predetermined, one-

directional outcome: it tries to change or suppress someone’s sexual orientation or

gender identity". 5


https://www.bacp.co.uk/media/13265/memorandum-of-understanding-on-conversion-therapy-in-the-uk-september-2021.pdf
https://www.ohchr.org/Documents/Issues/SexualOrientation/ConversionTherapyReport.pdf
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Barbara Bolton of the Scottish Human Rights Commission (SHRC) referred to
comments by the UN Special Rapporteur on Religion and Belief, who has
suggested that “in order to be sufficient in terms of safeguards for freedom of
religion and expression, the definition of conversion practices should include that a
specific person, or class of persons, is targeted on the basis of their sexual

orientation or gender identity, for the purpose of changing or suppressing their

sexual orientation or gender identity”. 6

It is important, John Wilkes of the Equality and Human Rights Commission (EHRC)
told us, to include both sexual orientation and gender identity in the ban. He said

“Those two things are not the same ... so in drawing up definitions we need to

ensure that we reflect that properly". 7

Conversion therapy was described by Jen Ang of JustRight Scotland as a practice
that was founded on the belief that certain sexual orientations or gender identities
are wrong and require correction. She said “It is a form of violence or discrimination
committed against individuals because of their sexual orientation or gender identity
and, on that basis, it is a violation of the international human rights legal

framework". 8

However, Piers Shepherd of the Family Education Trust held a contrary view. He
told us “There is no consistent definition of what conversion therapy is”. He
expressed concern that “a broadly scoped ban would criminalise anything other

than immediate acceptance, encouragement and celebration of a child’s sexual or

gender identity, regardless of their age". 9

Concerns were also expressed by Anthony Horan of the Catholic Parliamentary
Office of the Bishops’ Conference of Scotland. “What is of genuine concern is that
some of that day to day practice of the church will be consumed by a sweeping
definition of conversion therapy... We want to get to a place where people are
protected from harm, if the law does not do so while at the same time protecting

those who wish to pray and follow their religion and those who voluntarily seek

spiritual support”. 10

In written evidence, The Bishops’ Conference of Scotland stated it would not
oppose the banning of such practices. They said:

£ Itis important to recognise that there are many people with same-sex
orientation who wish to live their lives in harmony with the teachings of the
Church. Of their own volition, with informed consent and free from any
coercion, they may ask for help to live according to their beliefs and values. It is
vital that any legislation protects them and those who support them. Action
which does not seek to change or suppress a person’ sexual orientation,

should fall well outside any definition of conversion therapy. i

Peter Lynas of the Evangelical Alliance supported the Westminster approach of
using two tests in defining conversion therapy, the first on coercion and the second
on choice and consent. He told us he did not wish to face a situation where
potentially he could counsel and pray with a heterosexual person without risk but
come up against a ban if he chose to pray with a same sex attracted person. He

told us he would like to see a clear clause on coercion and have a consent clause

“to allow people to choose these treatments, even if others disagree". 12

10
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56.

Dr Greenall of Christian Medical Fellowship told us in relation to definition “At one
extreme is severe physical and sexual violence which is abhorrent. “Harm” when it
is more broadly defined, needs to be distinguished from legitimate freedoms and it
needs to be based on evidence. We would want the Committee to examine the
definition, particularly when it comes to what constitutes harm and the evidence for

that", 13

57.

The Committee agrees that conversion practices are abhorrent and are not
acceptable in Scotland. They should be banned. The Committee has heard that
current protective legislation is insufficient to prevent these harms taking place.

58.

The Committee agrees, based on the evidence taken, that the term “conversion
therapy" or "practices” requires more clarity and should be explicitly defined in
any proposed legislation. For that reason, it recommends that the definition used
in the Report on Conversion Therapy by the UN Independent Expert on
protection against violence and discrimination based on sexual orientation and
gender identity, should be adopted for use in the legislation, namely "an umbrella
term to describe interventions of a wide-ranging nature, all of which have in
common the belief that a person's sexual orientation or gender identity (SOGI)
can and should be changed. Such practices aim (or claim to aim) at changing

people from gay, lesbian, or bisexual to heterosexual and from trans or gender

diverse to cisgender". L

Religious freedom

59.

60.

61.

The Committee heard evidence that many conversion practices take place in
religious settings with support of religious leaders. While it heard that the majority of
religious groups support a ban on these practices, some faith-based organisations
are concerned that a ban could have an impact on the non-coercive support they
provide, for example, through prayer or pastoral care. They raised concerns that
religious leaders could be criminalised.

Several written submissions, in full support of the petition, referenced statements
made by the UN Special Rapporteur on Freedom of Religion or Belief, Dr Ahmed
Shaheed, on how international human rights law presents no conflict between the
right to freedom of religion or belief and the obligation of the state to protect the life,
dignity, health and equality of LGBT+ persons.

The Joint Response from Equality Network, Scottish Trans Alliance, Stonewall and
LGBT Youth Scotland said:

11



https://www.ohchr.org/en/issues/freedomreligion/pages/freedomreligionindex.aspx
https://www.ohchr.org/en/issues/freedomreligion/pages/freedomreligionindex.aspx
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E2 The UN Special Rapporteur on Freedom of Religion or Belief stated in April
2021 that ‘international human rights law is clear that the right to freedom of
religion or belief does not limit the state’s obligation to protect the life, dignity,
health and equality of LGBT+ persons” and that “banning such discredited,
ineffective, and unsafe practices that misguidedly try to change or suppress

people’s sexual orientation and gender is not a violation of the right to freedom

of religion or belief under international law. 15

This was also the view of Jen Ang of JustRight Scotland who said that ordinary
religious teaching and appropriate pastoral care would not be prohibited and for
some people it is in a religious setting where they would best be able to access a
non-judgemental and supportive environment in which to explore their gender
identity and sexual orientation. She believes that it is important to involve religious
and community leaders in the process of crafting any legislation and for any
guidance accompanying it.

Tristan Gray considered that the “freedom to pray for others and have faith should
not be impacted by [any] legislation” However, he argued this is distinct from
circumstances in which people are made to take part in prayer “to correct their

sexuality or gender identity...[which] crosses the line from freedom of religion into

an abusive situation". 16

Others acknowledged concerns around potential impacts on religious freedom and
the right to prayer, whilst also reflecting on the negative impact on individuals
subjected to conversion therapy. Dr Rebecca Crowther of Equality Network said:

E2 We are very happy about and open to people praying with and supporting other
people pastorally...However, a line needs to be drawn where that treads into
coercive control and is practised “upon” people and in a directive, agenda-led

way to change that person. 7

Barbara Bolton referenced the guidance from the special rapporteur on religion and
belief and said:

E2 It comes down to the way that legislation is crafted. Germany and Victoria have
managed to come up with wording that covers all conversion therapy but does
not preclude ordinary religious practice or pastoral care... The legislation has to
be crafted so that it covers what needs to be prohibited in order to protect
LGBT+ people at the same time as protecting religious freedom. | think that

balance can be found. 18

John Wilkes of EHRC, identified that there are LGBT+ people who “wish to adhere
to the tenets of their faith”. On this basis, he said:

EZ) The law should be drawn up such that it allows support from faith leaders and
spiritual leaders — support that is not intent on changing a person’s identity but
can help them in in how they live their life within the rules of their religious faith

or belief. To us, that is the key dividing line. 19

Jayne Ozanne of the Ozanne Foundation told us that research clearly showed that
the vast majority of conversion practices occur in religious settings and if a ban is to
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68.

69.

70.

71.

72.

73.

protect people, it must impact on certain harmful religious practices.

E2) We have recommended that there must be tests to determine whether a
practice is an example of conversion therapy. That practice needs to be
directed at a group of individuals and is not just a general practice, it needs to
have a predetermined purpose of seeking to change, cure or suppress
someone’s sexual orientation or gender identity.

She said “the sort of prayer that creates an open and safe place into which people
can go and where any outcome is acceptable and right is good and should be
encouraged. However, when there is a pre-determined purpose | think that must be

banned". 2°

The Committee heard from witnesses that many major denominations including the
Church of England and the Methodist church and other groups such as Baptist
ministers, the Hindu Council UK and the Buddhist Dhamma Centre had called for a
ban but they were seeking a clear indication from governments about what is
acceptable and what is not. “Once we have that” Jayne Ozanne told us “we can

work within their religious communities to end it". 21

Jayne Ozanne views conversion therapy as a violation of Articles 3 and 8 of ECHR
and said states were under a positive legal obligation to provide an adequate
framework of protection for LGBT+ people. She did not accept a ban may breach
articles 9 and 10 (freedom of religion and belief and freedom of speech). She told
us both the UN convention and the ECHR make statements and put in place
limitations where there is clear evidence of harm. “Those who want to continue the
use of conversion therapy have never admitted harm. | would ask you to push them

on whether they will admit that thousands of testimonies in qualitative research as

well as the quantitative research show that harm has been done". 22

Rev Elder Maxwell Reay agreed and said he worked with people of every faith and
no faith to support their spiritual needs and was able to provide support safely and

securely without putting views across. “| work in that way every day and it raises no

concerns in relation to the right of religious freedom". 23

However, some organisations we heard from were not satisfied that competing
rights could be so readily balanced. Many sought an exception for prayer and
pastoral care particularly where this was sought by individuals. In their written
submission, the Christian Medical Fellowship said that “There is no hiding from the
fact that historic, biblical and Christian beliefs are out of step with contemporary
notions of sexuality and gender”. However, “We ask the Scottish Government to
distinguish carefully between abhorrent and coercive practices, that should be

banned, and the pastoral care, counsel and prayer that is helping many LGBT+

people, that should lie outside the scope of a ban". 24

In its written submission, the Evangelical Alliance said it recognised that the church
had played a role in causing harm, hurt and stigma towards individuals because of
their sexual orientation and did not shy away from that. However, a ban may
“infringe upon civil liberty” In oral evidence Peter Lynas said “We absolutely support
a ban on coercive and abusive behaviours” but “there is a need to safeguard
spiritual support for those who choose it. He said “We are aware that Westminster
has recently released its consultation while allowing prayer and pastoral support. It
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is clear that people can consent to practices that others might well disagree with".
25

He went on “I do not want special protection and | do not want special rights to do
something that is illegal and wrong. | want the balance to find and be able to pray

with people and to offer the spiritual support that people are asking for, consenting

to and making a free choice to enter into". 26

The Family Education Trust said “while we recognise that it may sometimes be
necessary to protect people from “quack therapies” we believe that the proposed
conversion therapy ban would deal a terrible blow to the freedom and autonomy of

the individual as well as to freedom of choice, freedom of speech and freedom of

religion". 21

Piers Shepherd had particular concerns about the potential impact on children of a
ban. He said “The law needs to protect the right of parents to bring up their children
in a way that is consistent with their moral and religious beliefs. Parents must not be

reluctant to discuss issues around sexuality and gender with their children for fear

of being accused of conversion therapy". 28

The Committee acknowledges the view expressed by Piers Shepherd. However, it
believes there is a clear distinction to be made between parents having the right to
bring up their children in line with their morals and values and having the directed
intent to change their child's sexuality, or gender identity. Some of the survivors we
heard from told how they experienced conversion practices from within the family. In
the Committee's view, that is a clear crossing of a line.

Dr Christine Ryan, External Office of the UN Special Rapporteur on Freedom of
Religion or Belief, noted that the regulation of conversion practices in religious
settings can be “very challenging”. She added, however, “the right to freedom of
religion or belief under international law is not a barrier to ending conversion
practices. In some situations, the harms that are caused by conversion practices
justify infringing on the freedom of religion or belief of some, but any constraint on

that right must be capable of being justified as necessary, proportionate and non-

discriminatory". 29

79.

The Committee notes the evidence that the majority of religious organisations we
heard from are in favour of a ban on conversion practices and agrees that
legislation should not pose any restrictions on ordinary religious teaching or the
right of people to take part in prayer or pastoral care to discuss, explore or come
to terms with their identity in a non-judgmental and non-directive way. However, it
heard evidence that most conversion practices take place within a religious
setting including in the form of “talking therapy” which is used with the intention to
“correct” sexuality or gender. The Committee believes and recommends that such
practices should fall within a ban.

80.

The Committee heard persuasive evidence that, for many survivors of conversion
practices, their faith is part of their identity and they have felt forced to choose
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between faith and their sexual orientation or gender identity which can have a
devastating impact. The Committee believes it is vital to involve religious and
community leaders as a Bill progresses, and that education and awareness is
crucial to promote acceptance of diversity. It recommends that the Scottish
Government, when considering legislation, engages with a wide range of faith
and belief organisations in order both to protect LGBT people and protect
religious freedom. The Committee agrees that there is no conflict in protecting
religious freedom and preventing harm by putting a ban in place.

81.

The Committee is anxious to ensure that, in a similar way to legislation that exists
to protect victims of domestic abuse or female genital mutilation, the definition
makes it clear that consent to such practices can never be informed and should
not be available as a defence to those undertaking conversion practices.

The Medical Profession

82.

83.

84.

85.

86.

The Committee heard that some faith-based organisations and gender critical
organisations are concerned about the inclusion of gender identity conversion
therapy and that medical practitioners may be criminalised if they do not ‘affirm’ a
young person’s gender identity.

In their written submission, The Memorandum of Understanding coalition said that
any legislation needs to strike a careful balance so as not to expose genuine
practitioners to the risk of criminal prosecution in supporting individuals.

Blair Anderson told the Committee that the majority of conversion therapy cases
occur in religious and family rather than medical settings and advised that almost all
healthcare bodies in the UK had co-signed the Memorandum of Understanding that
expressly denounces conversion therapy.

However, he said that he was aware of a limited number of instances and would
wish to see a ban on psychiatry where there is an intention to change someone’s
sexuality or gender identity. This should not include “affirmative therapies” where
individuals are seeking support and a space to explore their identity. He told us “We

do not foresee a significant tightening of regulations for people who are practising

psychiatry or counselling". 30

He added “Conversion therapy is not a form of therapy. It is not a positive,
therapeutic or counselling treatment... - for want of a better word it is often seen as
a form of torture” and “people cannot consent to being abused or tortured. It is not
possible for a person to change their sexuality or gender identity, it cannot work.
Anything that comes from that process is based on trauma, suppression and the
denial of fundamental and unchangeable aspects of who someone is — their
sexuality and their gender identity".
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Affirmative therapies

87.

88.

89.

90.

9.

92.

93.

The Committee heard that the term “affirmative therapy” was often misunderstood
within this context. Vic Valentine of the Scottish Trans Alliance told us “[People] rush
to the assumption that if someone were to approach a medical professional and say
“I think | might be trans” the professional would be expected to respond by saying

“Yes, you absolutely are. Fabulous!". 31

They explained “By “affirmation” we mean that if someone has questions or
concerns about who they are, a medical professional will respond to them with care
and empathy and tell them it is okay that they feel that way and they can explore it
together and find out what it means for the person. It does not necessarily mean
that the professional points someone in a pro-transition or anti-transition direction. It

is about holding the space for the individual to find out who they are and they can

come to that decision themselves". 32

This view was shared by Barbara Bolton “The Memorandum of Understanding
notes that anyone who goes into the space of providing such therapy needs to have
such qualifications and understanding and enter the space without bias or pre-

determined outcome. What is not required is that they affirm and continue down that

path. There must be room for exploration". 33

She told us that “The independent expert on sexual orientation and gender identity
recommends that regardless of whether there is a ban on conversion therapy,
states should adopt and facilitate healthcare and other services related to
exploration free development and/or affirmation of sexual orientation and gender

identity. Any ban should not cut across them. The key is that they are non-

judgmental and non-directive". 34

According to Dr Moon, more guidance would be beneficial on affirmative therapy
and to “upgrade our thinking in the training of therapists, psychologists and doctors.
Dr Moon said “Effort needs to be made to ensure there is more intersectional
thinking. Affirmative therapy is about offering flexibility of thinking it does not mean
focusing on gender”..and that “We need to grab hold of this moment to stop the
rather horrible language about affirmative therapy assigning itself only to gender,
because it does not. Affirmative therapy is the way that therapists work flexibly with
clients—children and adults—to ensure that they are in a safe space with an

accredited registered therapist, who has probably gone through as much training as

is on offer, although | think that that needs to improve". 35

Dr Christine Ryan of the External Office of the United Nations Special Rapporteur
on Freedom of Religion or Belief said “There is an understanding that affirmative
care is about providing the space for somebody to have an open discussion with
their religious leader, therapist, psychiatrist, or healthcare provider. | would include
that in the legislation. Rather than provide blanket exemptions for conversion
practices in religious settings you can include safeguards to ensure that there are
no unnecessary infringements on freedom of religion or belief".

She suggested an exemption could make it clear that individuals cannot be
prohibited from discussing sexuality or gender with their faith leaders or with their
family or healthcare professionals. She told us that under international law parents
have the right to raise their children in accordance with their religious beliefs and
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94.

have the right to seek counsel about their sexuality and explained that the state
cannot compel religious leaders to change their beliefs or teachings on

discriminatory matters. 36

In its written submission, The Christian Medical Fellowship took a different view
“The petitioners propose that only affirmative therapies should be allowed under a
ban. They appear unwilling to recognise that some people struggle with unwanted
same sex attraction or gender identity issues. They also discount the growing

number of people wishing to de-transition, a phenomenon that at the very least

mandates careful study and a moratorium on affirmation only approaches". 37

Consent

95.

96.

97.

98.

99.

100.

The issue of consent was also explored by the Committee, particularly in respect of
those who may feel uncomfortable with their sexuality or gender identity. Blair
Anderson explained “It can be difficult to draw the line between what is consensual
and what is not. If someone says they are uncomfortable, but they have been
brought up in a religious environment where they have been taught since childhood

that they are broken and need to be fixed, that is not truly consensual". 38

On this point, the Committee heard that to understand “consent” in this context
requires an understanding of how coercion works in the context of domestic abuse.
Jayne Ozanne told us that case law does not allow for consent, even informed
consent where there is an imbalance of power and where vulnerable people will be
put at risk. “The law around female genital mutilation, forced marriage and domestic

abuse does not allow for consent" 32 she said. Other witnesses referenced to FGM
and domestic abuse legislation as containing relevant provisions.

Dr Jowett agreed “The people we spoke to said they had undergone conversion
therapy voluntarily but that was under the guidance of people in positions of trust
and authority and under immense internalised social pressure and fear that they

would be rejected by their community. A ban that would allow consensual

conversion therapy would not protect the people we spoke to". 40

Survivors of conversion therapy who engaged with the Committee during its private
sessions echoed this point. Many of the individuals who shared their experiences
told us that they willingly engaged in or actively sought out conversion therapy as
adults as a result of deep-rooted feelings that there was something wrong with them
and that, without change, they would not be accepted within their church or
communities. Many described themselves as vulnerable at that time and not having
the capacity to give informed consent.

The weight of evidence suggests that “consenting” to conversion therapy often
occurs in circumstances where individuals are part of a community or brought up to
believe that being LGBT is wrong and therefore consent is not legitimate or
informed.

On the issue of informed consent, the Committee heard contrary views. The Family
Education Trust said they “do not believe that a person who may feel trapped in a
particular sexual lifestyle should be forbidden by law from seeking counselling or
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other forms of help should they desire it. Nor should it be a crime to offer such

counselling, whether it be of a religious nature or of the more clinical variety". 41

Gender identity

101.

102.

103.

104.

105.

106.

Other witnesses expressed concerns about how a ban may affect children and
young people who are confused about their gender. We heard that a ban may have
a chilling effect on parents who seek to help a child with gender dysphoria and that
any exploration of issues contributing to gender dysphoria could be deemed
conversion therapy potentially leaving the child or young person unable to receive
the help they need.

In their written submission the EHRC stated “Proposals should not be designed to
police how parents or guardians respond if their child identifies as LGBTI+ but

rather to prohibit harmful practices that attempt to change or suppress a person’s

sexual orientation or gender identity". 42

Dr Greenall questioned whether the law would cover those who “have been pushed
towards an LGBT identity as well as away from it?” He said as a medic and
paediatrician he felt that the category of gender identity conversion therapy is very
broad and there were concerns that open and frank discussions could not take
place on gender for the fear of being labelled transphobic. He said many children
“outgrew” their trans identities and that children need time and space to explore and

talk. 43

Piers Shepherd from the Family Education Trust told us “The specific inclusion of
gender identity and the potential impact on children and young people is another
thing we are very worried about.” He referenced the Care Quality Commission’s
report at the Tavistock gender identity service which was highly critical of the
service’s failure to assess the competency and capacity of young people receiving
treatment for gender dysphoria. “We feel a ban would make such situations more

difficult”. 44

He went on “Gender dysphoria in children is often fleeting... We are very worried.
We feel that anything that is not immediately affirming and encouraging towards a
particular sexual orientation is going to be criminalised” and suggested evidence
should be sought from people who “feel they have benefitted”. Dr Greenall
endorsed this view. He questioned the robustness of evidence and whether
evidence had been considered of those “who had had a positive experience”. He
called for all evidence to be fully considered particularly in relation to those who had
de-transitioned. ‘I feel that the evidence is not robust enough to base such

significant decisions on” he said. 45

He also supported a distinction being made between adults and children and
believed that for an adult it is voluntary if they choose to seek out a particular type
of counselling or spiritual help. “We believe that parents have the right to bring up
their children according to the moral beliefs that they have [and] were a ban such as
this passed it would make it a lot more difficult for parents ... to get help for a

gender dysphoric child". 46
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107. The Committee notes that the majority of healthcare bodies in the UK have
signed the Memorandum of Understanding which prohibits conversion practices.
However, it heard evidence that further clarity on the type of practice that is
acceptable and the type that is not would be helpful for the medical profession
and counselling services. Specifically, the Committee heard evidence that there is
confusion and misunderstanding around the term “affirmative therapy” and it
would be helpful for there to be a clarity provided to the medical profession,
counselling services and wider society of what that is. The Committee
recommends that a review of the development of the curriculum and training and
further guidance on this issue would be helpful. Reference to how other countries
in the world have addressed this within their legislation could also be helpful.

108. The Committee agrees that any proposals should not pose restrictions on parents
or schools to provide a safe space for discussion and exploration but should
prohibit harmful practices which attempt to change a person’s sexual orientation
or gender identity, including trans identities. The Committee agrees that
“affirmative therapies” should be protected under any ban.

Evidence of conversion therapy/practices

109. The Committee heard that conversion therapy can take place in a number of
settings. While the evidence suggests that the majority of practices are conducted
by faith organisations, others reported conduct by a parent or person from their
community or by a healthcare provider. Most of the evidence heard was
concentrated on changing sexual orientation. The Committee took less evidence
relating to gender identity change. However, where evidence was given (by
individuals), a similar approach was adopted.

110. Some written submissions received queried the prevalence of conversion therapy,
while others suggested that more research may be required to target support to
survivors or those at risk.

111.  Dr Crowther of Equality Network said that survivors’ voices must be put at the
forefront regardless of faith. “You need to hear about their experience within their

own community and how such practices work within them”. 47 She said “One thing |
would hate to see here is no engagement with cultural sensitivities or diverse
communities because all that would do is drive the practice further underground,
further alienating and marginalising people and causing further harm. If people do
not understand conversion therapy or if they are not aware of its implications or
believe it is the right thing to do it will just be more hidden and there will be more

stigma around it". 48

112. Paul Daly agreed and explained that successful and meaningful communication had
been carried out with communities on other legislation such as female genital
mutilation and that revisiting those approaches could be beneficial when reaching

out to communities. 49
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113. Dr Moon was clear that no further research was required:

E2 1 do not know how much more research we want. It is happening, we know that
it is happening, and we have evidence that it is happening. We need to stop it
and we have an opportunity to do that.
To me, if any young person who is born today reaches 10 or 15 and has the
opportunity to live in the world in a safe way because of what we have done,
that will be one of the greatest statements of freedom that we could possibly
have. That is why we are here. That young person does not need to know who
we are; they need to know that we have created safety and security for their
life. With all due respect, there is a limit to how much research and how many
consultations and meetings we can have. It is an abhorrent practice and it
needs to stop. We have the opportunity to stop it, so let us do it". 50

114. The Committee is satisfied that sufficient research and evidence is already

available to conclude that the introduction of legislation is necessary. However, it

is keen to emphasise the importance of positive and proactive engagement with

diverse communities to accurately reflect the prevalence of conversion therapy

and ensure protection can be provided to those who need it.

115. The Committee is anxious to ensure that time is not wasted gathering identical

evidence from the same victims it heard from during its private evidence
sessions. It is concerned that such evidence gathering may have the unintended
consequence of re-traumatising victims. The Committee asks that the Scottish
Government works with it to ensure that this exercise does not require to be
repeated. It would be happy to seek consent from those individuals who engaged
with the Committee so existing transcripts could be used as evidence in a future
consultation.

Legislative ban - what should it cover?

116.

117.

118.

119.

The UK Government has published a consultation on proposals to ban conversion
therapy for England and Wales. It plans to publish draft legislation in Spring 2022.
The Scottish Government has indicated that if it considers the UK Government
proposals do not go far enough it will bring forward its own legislation that is as
comprehensive as possible within devolved powers by the end of 2023.

The Scottish Government has stated that it will explore what legislative and non-
legislative measures can be taken to best protect and support those who need it,
whilst ensuring that freedoms of speech, religion and belief are safeguarded.

The Scottish Government has started work to establish an Expert Advisory Group
on these issues. That group is expected to start its work in Spring 2022.

Much of what a legislative ban would cover will be dependent on the definition of
conversion therapy. The Committee heard that some of the more extreme practices

20



Equalities, Human Rights and Civil Justice Committee
Report on Petition PE1817: End Conversion Therapy , 1st Report, 2022 (Session 6)

120.

121.

122.

123.

124.

125.

of conversion therapy are already unlawful. Other practices, however, can be subtle
or hidden.

John Wilkes told us “there are some elements of certain types of conversion
therapy, such as corrective rape, that could easily be covered under existing
legislation, but there may be other areas of conversion therapy that will not be so
easily covered by that legislation. It is about filling the gap and ensuring that there
are no gaps in protection for people who experience conversion therapy, which [...]
can include a whole range of things. There may be elements of the law — not only

the criminal law but civil law, in terms of the regulation or further regulation of

professional bodies - that might need to be looked at to fill those gaps". 51

Blair Anderson stressed the importance that any ban would need to be “fully
comprehensive”. He said “that includes covering sexuality and gender, and it
includes forced conversion therapy, so-called consensual conversion therapy and
any attempt to change or suppress someone’s sexuality or gender identity [...]

without loopholes or exemptions". 52 BJair Anderson said the ban should cover non-
affirmative forms of therapy for trans people so trans young people are protected.
This was a view supported by others including Stonewall. In addition to legislation
many witnesses also stressed the importance that non-legislative measures were
also put in place.

This view was shared by Barbara Bolton who considered that legislation could have
a strong deterrent effect which would have particular impact on conduct occurring
behind closed doors. She told us that if a ban was combined with raising awareness
and a public education campaign, the overall impact could be very positive and

“challenge the undermining of the dignity of LGBT+ people, which can make them

more vulnerable to discrimination and violence". 53

Jen Ang said that there is a gap in the law as it stands and the number of people
experiencing harmful practices and that action needs to be taken. Actions such as
rape and physical assault are already illegal but other harmful behaviour is not
being captured and prosecuted because it is not picked up through the frameworks
we have.

She told us that legislation to ban conversion therapy could complement existing
legislation in a similar way as the package of support that is geared towards
combating gender-based violence sits alongside prosecution of other criminal
offences. She voiced support for a ban that would include criminalisation of an
offence. “The harm occurs through people engaging with someone [...] in order to

try to change their sexual orientation or gender identity. Such action is very difficult

to pursue. Indeed, it is not possible to pursue it in all contexts. That is the gap". 54

Dr Jowett explained why it is important to include sexual orientation and gender
identity in a ban. He said “Conversion therapists often claim that gay people have
what they call gender identity deficits and that transgender people have a more
severe version of these deficits. Therefore, conversion therapists often do not make
the distinction between sexual orientation and gender identity, and conversion
efforts that are aimed at transgender people are often based on the same

unscientific claims and theories, apply the same methods and are often conducted

by the same groups and people". 55
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In its written submission, the EHRC said that practices causing the most harm
should attract the most robust interventions. In terms of rape for example, or
‘corrective rape’ in this context, they said it may be appropriate to modify the

penalties to take account of conversion therapy. 56

The SHRC submission set out the international human rights framework in detail,
including those international human rights instruments that impose a duty on states

to take positive steps to protect LGBT people. 57 The Committee also received a
few written submissions that support people who are “formerly LGBT” or have
‘unwanted same-sex attraction or gender identity confusion”.

The LGBT Group said that any exemption for those who consented to conversion

practices would leave many at risk of physical and psychological harm. 58

The Committee therefore heard a range of suggestions of what could be considered
within the legislation. These included that:

* It must cover all practices, with or without consent, and in different settings
including (home, medical, religious)

|t must cover sexual orientation and gender identity
* LGBT people of all ages must be protected, including children

* It must cover a route to criminal conviction where conversion therapy is taken
outside the UK

* It must include redress and compensation for survivors.

The Committee heard how important the messaging was around the issue. Blair
Anderson said one of the key benefits of legislation would be to provide clarity and
to “explicitly state that the Parliament and Scotland as a whole condemns and

prohibits conversion therapy. That statement would be immensely useful to people

who are going through it and have tangible benefits for survivors". 59

131.

Having considered all the evidence presented to it, the Committee agrees that a
ban on conversion practices should be fully comprehensive and cover sexual
orientation and gender identity, including trans identities, for both adults and
children in all settings without exception and include “consensual” conversion
practices. The Committee recommends that any ban would also include a ban on
advertising and promotion of conversion practices.

132.

The Committee recognises that there are international human rights instruments
that impose a duty on states to protect people from conversion therapy and
recommends that this framework is followed when drafting any legislation.
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UK wide or Scottish approach

133.

134.

135.

136.

137.

138.

The UK Government is consulting on proposals for a ban on conversion therapy,
but these apply to England and Wales only. The UK Government wrote to the
Committee on 9 December 2021 to provide an update.

In its proposals, the UK Government has considered the evidence, including
additional commissioned research, and identified gaps in the law that allow
conversion therapy to continue. It has developed a package of civil and criminal
measures.

The proposals are universal in that they will apply to any sexual orientation or
gender identity. While the proposed ban is meant to address conversion therapy
carried out on LGBT people, it will provide everyone with the same protection.

The UK Government states the proposals will protect freedom of speech, freedom
of belief and privacy while ending the practice of conversion therapy. It states
proposals must strike a balance with competing rights under the Human Rights Act
1998 and European Convention on Human Rights.

The proposals are to:

+ Target physical acts conducted in the name of conversion therapy by legislating
to ensure this motivation for violence is considered by the judge as a potential
aggravating factor upon sentencing

+ Target talking conversion therapy with a new criminal offence where it is
committed against under 18s under any circumstance, or committed against
those aged 18 or over who have not given their informed consent or due to
their vulnerability are unable to do so, and

* Produce a holistic package of measures such as a Conversion Therapy
Protection Order, new support for victims, restricting promotion, removing profit
streams and strengthening the case for disqualification from holding a senior
role in a charity.

In addition to the consultation, the UK Government published:

+ The prevalence of conversion therapy in the UK which weighted the data from
the 2017 National LGBT survey. The results showed that the weighted results
for the survey questions on conversion therapy were not markedly different
from the unweighted results.

» Conversion therapy: an evidence assessment and qualitative study which is
independent research from Coventry University. Professor Adam Jowett was
the lead author.

* An assessment of the evidence on conversion therapy for sexual orientation
and gender identity which is a report by the UK Government’s Equality Office. It
supplements the commissioned research by Coventry University and aims to
distinguish between evidence on conversion therapy for sexual orientation and
for gender identity.

139. On 17 November 2021, the Scottish Government wrote to the Committee. It states
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that it will bring forward legislation by the end of 2023 if the UK Government
proposals do not go far enough. The Cabinet Secretary advised that the UK
Government’s ban on conversion practices may have some implications for
Scotland in areas of reserved competence.

However, the letter states “It is clear that we will need to take Scotland-specific
action both in terms of legislative and non-legislative work which would be
interdependent although not reliant on the UK Government plans”.

The Cabinet Secretary told the Committee that work to establish an Expert Advisory
Group on banning conversion practices was underway to begin in Spring 2022.

The remit of the group will include:
* Recommending an agreed definition of conversion practices.

* Drawing together existing data and evidence on conversion practices including
international practice

« Advising on potential actions to ban, end, or reduce conversion practices
» Advising on support for victims and survivors

» Advising on aligning any ban with commitments to protect freedom of
expression or freedom of relation in line with existing legislation

« Advising on how mental health services, religious bodies and other
professionals should be supported to provide appropriate services to people
seeking help and advice in relation to their sexual orientation or gender identity

» The work will also include consideration of international examples. 60

The Committee was keen to explore whether Scotland should seek to work with the
UK Government or introduce its own legislation and if so, whether barriers would
exist in respect of its powers under devolution.

Tristan Gray told the Committee that what they are calling for is covered by
devolved powers. He said that the only thing that is reserved is the professional

certification of medical professionals. 61

Vic Valentine said “I do not think that there is any specific reason to wait for the UK
Government’s proposals in order to try and work jointly with legislation that comes
out at Westminster. It is fully within this Parliament’s powers to enact a criminal ban
so, given that the committee is putting so much effort into hearing views and
engaging with people it would make perfect sense - and be a positive thing - for this
Parliament to shape the direction of what the legislation would look like in Scotland,

rather than waiting on Westminster, when we do not know exactly when that

legislation will be delivered or what it will look like". ©2

145.

The Committee welcomes the Scottish Government’s commitment to banning
conversion practices and the proposed work of the Expert Advisory Group.
However, it has noted witnesses’ frustrations at the pace of progress and that
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more is not being done now to protect those at risk. The Committee notes that
the Scottish Government plans to bring forward legislation before the end of 2023
if it considers that either UK or other legislation does not go far enough.

146.

The Committee agrees that Scotland should not wait for UK legislation to be
brought forward and considers that, within the powers available to the Scottish
Government and Parliament, Scotland-specific legislation be brought forward as
soon as possible. It recognises that work will be necessary to ensure the
development of cross-border frameworks and calls on the UK Government to
work with the Scottish Government and Scottish Parliament on a ban.

Further supportive measures

147.

148.

149.

150.

151.

The Committee heard evidence that a legislative ban itself will not be enough to end
conversion therapy and that a range of supportive measures is also needed.

Paul Daly of LGBT Youth Scotland told us that non-legislative supportive work could
include awareness raising in schools and further education institutions as these

“‘might be the only safe spaces for young people who are experiencing conversion

therapy". 63

Vic Valentine agreed that non-legislative measures were equally important and that
support for historical victims who are still experiencing mental health difficulties was
crucial. He spoke about the importance for those experiencing conversion therapy
of having a means to report the practice and “seek a route to escape”. The issue of
advocacy is also important. He told us “for lots of survivors of traumatic experiences
the criminal justice system can be retraumatising. The system can be quite
adversarial and having to recount your trauma in a setting that is targeted at finding
out whether you are telling the truth can be retraumatising. It is important that we

have people who are able to help survivors to navigate the criminal justice system".
64

A number of witnesses emphasised that the wraparound support should not wait
until the introduction of legislation. Paul Daly explained that the topic being

discussed resulted in more people reaching out for help. “It needs to be brought in

now” he said. “It should have been put in place a long time ago". 65

Jen Ang spoke of a range of additional options drawn from the international human
rights framework best practice which included the need for leadership to affirm that
LGBT+ people are not “broken or disordered” and also target the false, misleading
and pseudoscientific claims that drive conversion practices. She believes there
needs to be significant investment to support survivors, including work with asylum
seekers who have suffered persecution on the basis of their gender identity or
sexual orientation. She told us there is a need for investigative powers to be put in
place as there is no merit in banning a practice without a mechanism for
enforcement and accountability.
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Three areas where support could be prioritised were highlighted by Jayne Ozanne.
Firstly, support for survivors in the form of a survivor helpline. This, she told us,
would require not only funding but also specialist therapists who understand abuse
particularly in a religious setting. Secondly, she would like to see whistleblowing
mechanisms and research to identify repeat offenders. Finally, from an education
point of view she would like to see a debunk of the fake news surrounding
conversion therapy.

Dr Crowther told the Committee “Anecdotally, seeing the Committee take the issue
seriously has already made a difference to people who feel that they will be heard

and that they might want to share their story. The fact that the Committee has taken

the issue so seriously has already made the world of difference". 66

Suggestions for additional measures included:

» Immediate statutory provision of publicly funded specialist support services for
current survivors, including: a helpline for current survivors and those at risk;
specialist advocates to support survivors, provide advocacy in engaging with
relevant generalist services, and provide appropriate support for those who are
involved as survivors in ongoing criminal prosecutions; and safe and
appropriate mental health support.

 Statutory provision of publicly funded specialist support services for survivors of
historical cases, including a helpline to provide signposting to mental health
support services, and funding to enable reporting on the long-term impact of
conversion practices.

» A programme of work to reach current survivors of conversion practices and
those most at risk of the practices, to give them the language to understand
their experiences, awareness that it is illegal and that support systems are
available, and insight into the harm that has been done to them.

* A centralised needs assessment underpinned by research to understand the
prevalence, forms, and locations in which conversion practices occurs, both
currently and historically, to inform the future commissioning of services for
current and historical survivors. This review could also include identification of
which institutions and regulatory bodies are most likely to come into contact
with survivors of conversion practices.

» A comprehensive programme of professionally accredited specialist trainings
that should cover safeguarding and awareness issues and competence in
providing safe and effective support for all medical and mental health providers,
social workers, counsellors, psychotherapists and psychological therapists and
related professions, as well as all religious organisations to identify those at risk
of or currently undergoing conversion practices.

» Development of regulatory standards through professional practice guidelines
for medical, psychological, social care, counselling, and psychotherapy
practitioners. Regulatory standards must also be developed to cover pastoral
care and spiritual guidance provision whose aim is to improve mental and

spiritual health. 67
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155.

156.

The Committee heard strongly expressed views that legislation alone will not be
sufficient to address conversion practices and that non-legislative measures will
also be necessary to protect and support victims. The Committee heard a broad
range of suggestions for support measures which could complement legislation.

The Committee recommends that the Scottish Government makes resources
available to address gaps in support services for survivors and victims of
conversion practices. The Committee acknowledges that many of the
suggestions would take significant resource and planning but urges the Scottish
Government to review these in detail.

157.

The Committee heard strong views that prioritising a helpline, a whistle-blowing
mechanism and a campaign to raise awareness including information in schools
and more widely, would go a long way in ensuring victims know what conversion
practices are, how to identify them and enable individuals to seek help.
Consideration should also be given to providing a separate and distinct reporting
mechanism for children.

International examples

158.

159.

160.

161.

162.

The Committee was interested to understand what interventions other countries
around the world were using to ban or end conversion therapy. It discovered that
there is a broad range and scope to international legislation and the penalties
imposed on perpetrators.

Some countries have chosen to target individual sectors such as healthcare
contexts, religious contexts and advertising. In some countries, legislation is already
in place or being considered while others question the need for a legal ban where
existing laws may be used instead. Approaches such as education and raising
awareness are also being considered.

Most countries’ interventions apply to both sexual orientation and gender identity.
However, some are limited to sexual orientation only.

The joint written response from the LGBT group stated:

E2) Several countries have introduced national bans on conversion therapy
including Germany, while others such as Canada, France and New Zealand
are considering bans. At a regional level, states and provinces in the United
States, Spain and Australia have also implemented conversion therapy bans,
The Australian State of Victoria’s Change or Suppression (Conversion)
Practices Prohibition Act 2021 has been recognised as a world leading piece of

legislation. 68
Blair Anderson agreed that Victoria has what they considered to be best practice

and includes the criminal ban that they are calling for. “This Parliament would have
to strike its own distinct path in the non-criminal legislative aspects” he told us.
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Other countries like Germany, he said, had similarly strong legislation.

This was echoed by other witnesses including Jayne Ozanne “Of the three pieces
of legislation in Australia, the Victoria is seen as the gold standard.” However, she
considered there are improvements which could be made such as a mechanism for
compensation for victims. The definition also includes “change” and “suppression”
but does not include “cure”. She told us “l would urge you to ensure that you include

“cure” in your definition because that term reflects the mindset of those who carry

out these practices". 69

The Committee heard that it is too soon to see the impact of this new legislation, but
it could provide a model to follow.

The Act bans change or suppression practices but provides a range of options for
preventing and responding to these practices. It includes a broad definition of
change or suppression practices, four new criminal offences for practices which
cause injury or serious injury for removing someone from Victoria for the purposes
of subjecting them to a change or suppression practice and for advertising change
or suppression practices and civil (non-criminal) options for preventing and
responding to change or suppression practices.

In addition, the Victorian Equal Opportunity and Human Rights Commission has a
role to play. The Act includes a civil response scheme established within the
Commission to support survivors and address the harm they have endured. The Act
empowers the Commission to consider and respond to reports of change or
suppression practices, as well as launch investigations and enforce outcomes
where there is evidence of serious or systemic change or suppression practices.

Tables 1 70 and 2 1 which set out different international approaches to restricting
conversion practices and provide further details on specific legislation to restrict or
ban conversion practices, can be found at Annexe B to this report.

168.

The Committee found it helpful to hear international approaches to restricting and
banning conversion practices and heard evidence that the Victoria legislation in
Australia provides one of the best practice examples.

169.

The Committee noted concerns around how enforcement of a ban could be
effective and believes that consideration should be given to how this role could
be fulfilled by a public body in ensuring investigation, enforcement and
accountability is possible. The Committee notes that this enforcement role in
Victoria, Australia is carried out by the Equal Opportunity and Human Rights
Commission. The Committee urges the Scottish Government to consider this
issue at this stage to ensure the correct mechanism for investigation and
enforcement could be put in place.

170.

In conclusion, the Committee is mindful of the volume of evidence that is already
available, including the written and oral evidence it has received and considers it
is important to bring forward legislation promptly. While noting the respective
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positions of the UK and Scottish Government and their commitments to bring
forward legislation, the Committee is concerned that progress has been slow. It
will therefore explore the merits of alternative options which might speed up the
process. It would welcome discussions with the Scottish Government on the role
of the Expert Advisory Group and the potential options of the Committee and the
Scottish Government working together to bring forward a ban as quickly as
possible.
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Annexe A

171.

172.

The Committee received a significant amount of written evidence from
organisations and individuals during the course of its inquiry. Submissions which
have been accepted as written evidence by the Committee have been published
online.

Agendas, minutes and the Official Reports from the relevant Committee meetings
where oral evidence was taken can also be found online for:

» 7 September 2021

* 14 September 2021

21 September 2021

* 2 November 2021

16 November 2021
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Annexe

B

'Table 1: Different international apprnaéﬁes to restricting conversion therapy (Measures 'i-2]

| Type of measure
|Legal bans or
|resfrictions

Description

Legislation to restrict or end conversion therapy. The breadth
and scope of such legislation varies, as do the penalties
imposed. Some apply only to health professionals (Germany,
Ontario, Nova Scotia, Prince Edward, Murcia), specific
professionals (for example, psychologists, such as in Brazil) or
particular healthcare settings (for example, addiction
renabilitation centres, such as in Ecuador). Some apply only to
conversion therapy practiced with minors (for example,
Germany, Malta and laws in most Canadian provinces and US
states). Some are more comprehensive and apply to any form
of conversion therapy without qualifying providers or recipients
(the Spanish regions of Andalusia, Aragon, Madrid and
Valencia and the Canadian city of Edmonton).

Example jurisdictions
Brazil

Ecuador

Malta

Germany

Canada (3 provinces)
Spain (5 regions)

USA (20 states)

Regulation of
healthcare professions
(de facto bans)

Laws that regulate health care professions in ways that
prohibit registered professionals from providing conversion
therapy. These function as indirect bans. Professionals who
violate such regulations face disciplinary procedures and may
have their license or registration revoked. In some countries
psychotherapists and life coaches are not regulated health
professions and so do not fall within the scope of such
regulation.

Argentina
Uruguay
Samoa

Fiji

MNauru
Switzerland

f:réble 1: Different international apprnaéﬁes to restri'Et'i'ng conversion therapy tl’ﬁéasures 3-?"']

Type of measure
|Child protection
:Iegislatian

Description

Child protection laws to establish that attempts by parents or
legal guardians to change a child's sexual orientation or
gender identity consfitute a safeguarding concern.

Example jurisdiction
Chile (proposed bill)
Taiwan

|Equality and anti-
discrimination
legislation

The application of equality legislation or the amending of anti-
discrimination law to explicitly define conversion therapy as an
act of discrimination against LGBT people.

Chile (proposed bill)
Spain (3 regions)

|Consumer protection

The application of consumer rights legislation to paid-for

Vancouver (Canada)

|legislation conversion therapy. Conversion therapies may be deemed lllinois (USA)
fraudulent practices due fo being based in pseudo-science or |Connecticut (USA)
for deceptive or inaccurate claims in its advertising. Consumer [New Jersey (USA)
rights provisions may also be included within new laws
designed to restrict conversion therapy.

|Advertisement Legislation that bans, restricts or regulates the advertisement |Brazil

llegislation or promotion of conversion therapy. A number of bans include |Malta
provisions that specifically prohibit advertising.

|Health insurance Restricting conversion therapy by prohibiting health insurers | The Netherlands

|legislation

from providing coverage for such treatments, for example on
the basis that homosexuality is not a diagnosable mental
health condition, that conversion therapies are not effective
treatments or that healthcare professional bodies do not
endorse them.

COntario (Canada)
Nova Scotia (Canada)

Prince Edward Island (Canada)

New York City (USA)

Source: Scottish Parliament Information Centre (SPICe)
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Legislation
|Germany Law on Protection against Convention Treatment. Adopted by the Bundestag May 2020.

Applies to sexual orientation and gender identity. The law applies to all, not just those who act
professionally.

Parents, carers or guardians can also be punished in the event of gross violation of the duty of
care and education.

It applies to pastoral and psychotherapeutic conversions where it is targeted at conversion

It does not apply to:

«Treatments for disorders of sexual preference (eg exhibitionism, paedophilia) and

«Treatments that express a person's self-sensed gender identity or desire for a more femining or
more masculine body image.

Bans:

«Conversion treatment of those under 18

-Adults whose consent is based on a lack of will {coercion, threat, deception, error)
-Promotion, offering and mediation of such treatments

Sanctions:

-Up to one year in prison

-For advertising, offering and mediation will be punished with a fine of up to 30,000 euros.
Comment

It is difficult to be clear on this because the information is based on a translated press release
from the Bundestag. However, it does seem that the law focuses on children. For adults, it applies
where there is a lack of consent.

Source: Bundestag adopts far-reaching ban on so-called conversion therapies - Federal Ministry
of Health (bundesgesundheitsministerium.de) (used Google translate)

hitps/f"ww bundesgesundheitsministerium de/presse/pressemitteilungen/2020/2-
quartal/beschluss-verbot-konversionstherapien.html

Table 2: Further detail on specific legislation to restrict or ban conversion therap

j Country/Province Legislation

|Brazil Federal Council of Psychology, Resolution No 1/99 (1999), article 3, Federal Council of
Psychology Resolution No 1/18 (2018)

In 1999, Brazil became the first country to ban conversion therapy based on sexual orientation.
In 2018, the ban was extended to include gender identity.

It prohibits psychologists from conducting conversion therapy.

Coemment

The focus of this ban is on prohibiting licensed psychologists from practicing conversion therapy.
It is not clear what the sanction would be for a psychologist that practices conversion therapy.
Sources:

ILGA World (2020), Curbing Deception, a world survey on legal regulation of so-called
“conversion therapies”

(https=/iwww ohchr org/Documents/Issues/SexualOrientation/[ESOGICSOsAJILGA_World_Curbin

g_Deception_world_survey_legal_restrictions_conversion_therapy.pdf)

Submission to the UN's Independent Expert on protection against violence and discrimination
based on sexual orientation and gender identity.

Coventry University, (2021), commissioned by UK Government, Conversion therapy: an evidence
assessment and qualitative study: Appendix 3: Measures faken by country.
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Table 2: Further detail on specific legislation to restrict or ban conversion therapy (Malta

Country/Province
Malta

Legislation
Affirmation of Sexual Orientation, Gender |dentity and Gender Expression Act 2016
(http:/www.ilo.org/dyninatiex/docs/ELECTRONIC/104431/127380/F 1207646 794/MLT 104431, pdf)

Applies to sexual orientation, gender identity, and gender expression.

"conversion practices” refers to any treatment, practice or sustained effort that aims to change,
repress and, or eliminate a person’s sexual arientation, gender identity or gender expression.

It does not include services that explore or affirm a person’s identity, with one or more of the
characteristics in this Act.

"Sexual orientation” refers to “intimate and sexual relations with, persons of a different gender, the
same gender or more than one gender”.

“gender identity" refers to each person’s internal and individual experience of gender, which may or
may not carrespond with the sex assigned at birth, including the personal sense of the body.

“gender expression” refers to each person’s manifestation of their gender identity, and, or the one that
is perceived by others.

It also includes the category of ‘vu
Inerable person’, which is anyone under 16, or wha has a mental disorder, or who is considered at risk
by the court.

Any person can be convicted of conversion practices, and subject to a fine between 1,000-5,000
Euros, and/or a prison sentence of one to five months. The punishment can be increased if it is
against a vulnerable person.

A professional can be convicted of conversion practices, and subject to a fine between 2,000 and
10,000 Euros, and/or a prison sentence of three to twelve months.

Comment

Further measures have been undertaken in Malta:

In 2018 a Sexual Orientation, Gender dentity, Gender Expression and Sex Characteristics Unit within
the Human Rights and Integration Directorate falling under the Ministry for Education. The unit reviews
literature and initiatives in other States. It also shares Malta's experience in legislating in this field.

There are also efforts to provide LGBTIQ training to professionals, and to mainstream LGBTIQ
across the school curriculum.

Source: two submissions to the UN's Independent Expert on protection against viclence and
discrimination based on sexual orientation and gender identity.

Original, and updated statement.
(https://www.ohchr.org/Documents/Issues/SexualOrientation/IESOGI/ States/Malta.docx) and
{https:/fwww.ohehr.org/Documents/Issues/SexualOrientation/|ESOGI/ States/Malta_at_Public_consulta
tion_IE_ON_SOGI_040220.docx)
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Table 2: Further detail on specific legislation to restrict or ban conversion therap
| Country/Province Legislation

Canada The Canadian government re-introduced an amended version of legislation to ban conversion
therapy practices in Canada. (hitps://canada.justice.gc.ca/eng/csj-sjc/plict-
tc/index_html?wbdisable=true)

The original bill was adopted by the House of Commons in the previous parliament. It applied to all
people, although allowed adults to consent. It covered advertising, extraterritorial offences relating
to children, and the financial benefit of conversion therapy. (hitps://parl.ca/DocumentViewer/en/43;
2/billiC-6/third-reading)

The new bill expands on this by proposing that the legislation protects all Canadians, regardiess
of their age. (https:/laws justice.gc.ca/eng/AnnualStatutes/2021_24/FullText.htmi)

The bill also specifies that a ban on conversion therapy applies to people who are not
heterosexual or are trans. It does not use the universal language approach, as in the UK Gov's
proposals and in other international legislation

The bill was passed on 7 December 2021 and came into force on 7 January 2022
(https:ifwww_parl.ca/Legisinfolen/bili44-1/C-4)

Table 2: Further detail on specific legislation to restrict or ban conversion therap ictoria, Australia

Country/Province Legislation

Victoria, Australia The Change or Suppression (Conversion) Practices Prohibition Act 2021

(https:/fwww legislation.vic.gov.au/as-made/acts/change-or-suppression-conversion-practices-
prohibition-act-2021)

To fall under the Act's definition of a change or suppression practice, the conduct must include three
elements:

the conduct must be directed at an individual (there is no age barrier)

-on the basis of their sexual orientation or gender identity

-undertaken with the intention to change, or induce that person to change or suppress their sexual
orientation or gender identity, with or without their consent.

The Act includes a broad definition of change or suppression practices; four new criminal offences for
practices which cause injury or serious injury, for removing someone from Victoria for the purpose of
subjecting them to a change or suppression practice, and for advertising change or suppression
practices; and civil (non-criminal) options for preventing and responding to change or suppression
practices.

The Act includes a civil response scheme established within the Victoria Equal Opportunity and
Human Rights Commission to support survivors and address the harm they have endured. The Act
empowers the Commission to consider and respond to reports of change or suppression practices,
by:

+helping to facilitate a resolution between the survivor and other party

*providing targeted education to the other party

sreferring survivors to appropriate support services or to more appropriate bodies, for example,
mental health support, or the police if the conduct has caused serious injury.

The Commission can also launch investigations and enforce outcomes where there is evidence of
serious or systemic change or suppression practices.

Comment
This legislation has been highlighted as best practice by a number of witnesses.
The ban applies whether a person consented to the practice or not.

It also provides for a civil response scheme that survivors can seek support from.

Source: Scottish Parliament Information Centre (SPICe)
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