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1. JURISDICTIONAL FUNCTIONS UNDER ITALY'S CONSTI TUTION

1.1 Jurisdictional Functions
Jurisdictional functions are set forth in Italy'sr@titution in accordance with the

rules and provisions described below.

1.2.Constitutional Court

Jurisdiction on constitutional issues is conferedhe Constitutional Court, which
is made up of fifteen judges; one-third of them appointed by the President of the
Republic, one-third by the two Houses of Parliangtiing in a joint session, and one-
third by the highest-instance courts in the adnmaive and non-administrative sectors
(Section 135 of Constitution).

Under section 134 of Italy's Constitution, the QGdansonal Court is competent to
decide on the following: a. disputes relating tost@gutionality of laws and instruments
equated to laws whether enacted by the State oloREgb. conflicts of jurisdiction
between State powers and/or between the State egidri® or between Regions; c. on
indictments against the President of the Repulslipea the Constitution (section 90).

Review of the constitutionality of laws may be i@ied either by the entities that
are specifically entitled to do so (State, Regi@gpnomous Provinces - see sections 37
to 42 of Constitutional Act no. 87 dated 11 Mar@5b3) or in the form of an incidental
question raised by a judge in the course of a dicg, if the judge wishes to establish
whether the law applicable to the specific casmisstitutional. In the latter instance, the
constitutionality issue must be relevant to theisien on the given proceeding and must
not be clearly unsubstantiated (see section 1 ostational Act no. 1 dated 9 February
1948; see also sections 23 to 30 of Constitutidwaho. 87 dated 11 March 1953).

1.3.Standard Jurisdictional Functions

Standard jurisdictional functions are dischargedstandard magistrates [NOTE:
"magistrate” is used throughout the text to reteboth judges and public prosecutors
when no distinction is required]; the latter argareled as "standard” magistrates because

they are provided for and regulated by the lawshenudicial system (section 102 of the



Constitution; sections 1 and 4 of Royal decreel2odated 30 January 1941). They differ
from other magistrates in that their independerxeexpressly provided for by the
Constitution (sections 101 to 104) and they argestilio the control of the Superior
Council of the Judiciary (Consiglio Superiore deMiagistratura, C.S.M.). The latter is
set up and operates in pursuance of Act no. 198dd24 March 1958 and Presidential
decree no. 916 dated 16 September 1958; it is dadg bnsuring self-regulation of the
judiciary.

The set-up of the Italian judiciary is groundedCainstitutional level in sections
101 to 113 of Title IV of Italy's Constitution. Bri to the relevant reformation, the
judicial system was regulated by the provisionstaioked in Royal decree no. 12 dated
30 January 1941, Royal legislative decree no. Ftédd31 May 1946, Act no. 195 dated
24 March 1958, and several provisions as contamedbsequent statutes that had been
enacted to upgrade the judicial system provisitraé had been issued prior to Italy's
Constitution.

Secondary legislation applying to the judicial systincludes the regulations and
circular letters issued by the C.S.M..

The reformation of the judicial system was brougiiout by six legislative
decree which were issued pursuant to delegated refoomaibwers set out in Act no.
150 dated 25 July 2005 and were subsequently arddmgé\ct no. 111 dated 30 July
2007.

The key innovations concern recruitment mechanisaasessment of magistrates’

professional skills; initial and in-office trainingrganisation of prosecuting offices;

! Legislative decree no. 25 dated 27 January 2006etting up the Steering Committee of the Court of
Cassation and New Regulations on Judicial Coungilgfsuant to section 1(1)c. of Act no. 150 datbd 2
July 2005; legislative decree no. 26 dated 30 Y3nBA06 on "Setting up the Higher School of the
Judiciary and Provisions on Judicial Trainees, Viocal Training, and Training of Judges and
Prosecutors” pursuant to section 1(1) b. of ActI0 dated 25 July 2005; legislative decree nod&@gd

2 February 2006 on "Publicising Non-Judicial Assigmts Committed to Magistrates" pursuant to section
1(1)g. and section 2(8) of Act no. 150 dated 2% R@05; legislative decree no. 109 dated 23 Felruar
2006 on "Re-organization of Public Prosecutor'sd@ff' pursuant to section 1(1)d. of Act no. 150edat
25 July 2005; legislative decree no. 109 dated &®ary 2006 on "Regulations Applying to Disciplna
Breaches of Magistrates, Relevant Penalties, apiementing Procedures, and Amending the Legislation
on Magistrates' Incompatibility, Exemption from @ee, and Ex-Officio Transfers" pursuant to section
1(1)f. of Act no. 150 dated 25 July 2005; legistatidecree no. 160 dated 5 April 2006 on "New
Regulations Applying to Recruitment into the Juaigi Wage Levels, and Functions of Magistrates"
pursuant to section 1(1) a. of Act no. 150 dated@$ 2005.".
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transition from the position of public prosecutorthat of judge; and the disciplinary
measures.

Standard jurisdictional functions include two maectors - namely, the criminal
and the civil one. In the former, the focus is atablishing whether the prosecution
initiated by the public prosecutor against a gieaitity is substantiated; in the latter, the
focus is on affording legal protection to the riglat issue in relationships either between
individuals or between individuals and the publidmenistration - where the latter
breaches another individual's rights in dischargimggrelevant tasks.

Criminal proceedings are instituted by public pmders, who are standard
magistrates as well (section 107, final paragrapkhe Constitution).

Civil proceedings may be instituted by any publiqpavate entity - the plaintiff -
against any other entity that is the addressekeofalevant claim - the respondent.

Civil and criminal proceedings are regulated byasafe procedural rules, i.e. the
civil and criminal procedural code, respectively.

Section 111 of Italy's Constitution sets forth thee process rule as applying to all
proceedings whether concerning civil, criminal, adstrative, or accounting matters -
whereby all proceedings must be held by affordiothkparties the opportunity to be
heard under equal terms before a third-party, itrglgudge, and must have a reasonable
duration.

The right to a reasonable duration of judicial gedings was recently recognised
by Act no. 89 dated 24 March 2001, which entitlethbparties to claim fair pecuniary
compensation from the State in case this righidkated.

Standard judicial functions are discharged by "edrgudges as well as by lay (or
honorary) judges, which jointly make up the judi@eder (section 4 of Royal decree no.
12 dated 30 January 1941).

Currently, standard magistrates include: a. justmfethe peace (under Act no. 374
dated 21 November 1991, Presidential decree no.dd@d 28 August 1992), who are
competent for both criminal and civil proceedingsi@erning lower value claims and/or
less serious offences, which accordingly fall algsihe jurisdiction of career judges; b.
lay judges attached to the so-called separateiginggunder Act no. 276 dated 22 July
1997, decree no. 328 dated 21 September 1998 asrbeh into Act no. 221 dated 19
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November 1998), which were set up to handle an@ eath civil litigations pending as
of 30 April 1995; c. court lay judges, supportinguds' activities, and lay deputy public
prosecutors as attached to public prosecutor'sesffid. the experts attached to juvenile
courts and the juvenile division at appellate cgud. jury members in assize courts
(under Act no. 287 dated 10 April 1951); f. the eptp making up the courts competent
for supervision over enforcement of sentences ¢sedon 70 of Act no. 354 dated 26
July 1975); g. the experts making up specialisaattcdivisions handling agrarian law
matters (sections 2-4 of Act no. 320 dated 2 Ma&@613).

Pursuant to section 1 of Royal decree no. 12/19@vil and criminal matters
shall be handled by justices of the peace, coafipgllate courts, the Supreme Court of
Cassation, juvenile courts, the magistrate in cleaaf supervision over enforcement of
sentences, and the courts in charge of supervisvan enforcement of sentences.”

More specifically, the distribution of judicial afes in the national territory is as
follows: there are 1,012 first-instance offices,vdfich 164 courts and 848 offices of
justices of the peace; 26 appellate courts, whiehsacond-instance judicial authorities;
and the SUPREME COURT OF CASSATION, which is basely in Rome and is the

last instance court for appellate proceedings dsaseuling on legitimacy of judgments.

1.4. Special Jurisdictional Functions

Italy's Constitution (section 102) prohibits thesation of"extraordinary and/or
special courts",whilst it allows - within the framework of standarjurisdictional
functions - setting up specialised divisions deplvith certain matters; a feature of such
divisions is the presence, within the same judibiadly, of standard magistrates along
with suitable citizens that are not members ofjticcature (see, for instance, specialised
agrarian law divisions).

Nevertheless, there are special courts in operatguch as administrative courts,
the Court of Auditors, and military tribunals - whi antedated the entry into force of
Italy's Constitution (section 103).

The Court of Auditors is made up of accounting mtxgies and includes a General
Prosecuting Office that is in charge of prosecutitime Presidency Council of the Court

operates as a self-regulation body.

12



As well as being competent for prior checking oa lggitimacy of instruments and
decisions taken by both Government and other puddaties along with ex-post checks
on management of accounts and assets by publicnadrative bodies, the Court of
Auditors is in charge of handling claims relatedti® State's accounting activities,
pensions, and the liability vested in State anemoplublic officials.

Military judges are competent for military offencesmmitted by members of the
armed forces; they make up a body separate frondatd magistrates and are managed
by a separate self-regulation body called Sup&auncil of Military Judiciary.

Administrative judicial functions are dischargedjbglicial bodies that are separate
from those of the standard judicature - namely réggonal administrative courts, which
are first-instance judicial authorities, and theu@al of State, which is the second-
instance court.

The self-regulation body for administrative law dsus the Presidency Council of
administrative magistrates, which is made up byjtlkdge presiding over the Council of
State along with four magistrates from the Couatibtate, six magistrates from regional
administrative courts, and lay members - i.e. fdtizens that are elected by the Higher
and Lower Houses of Parliament (two each) votingalmgolute majority, out of a
shortlist consisting of university professors invland/or lawyers with at least twenty
years' seniority. It also comprises alternate membeho are selected out of magistrates
from the Council of State and regional administ@tourts. The current make-up of this
self-regulation body as for its including lay memsbeesults from the recent amendments
to section 7 of Act no. 186 dated 27 April 1982hieh regulates administrative judicial
functions - further to Act no. 205 dated 21 Julp@Qin particular section 18 thereof.

Administrative courts review legitimacy (rather thizne merits, i.e. the advisability)
of administrative decisions; claims brought befadministrative courts are aimed at
having an administrative decision declared null @oid since such decision is allegedly
flawed on account of lack of competence of the slentmaking body, breach of the law,
or ultra vires.

Generally speaking, the jurisdiction of standardrtoas opposed to administrative
courts is related to the nature of the claim thastablished - i.e. whether it is a right or a

legitimate interest that is at issue. Administratoourts - except for certain matters that
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fall within the exclusive jurisdiction of adminiative courts under the law, whereby the
range of such matters was expanded lastly by Act2086 dated 21 July 2000 - have

jurisdiction on legitimate interests.

2. THE STATUS OF MAGISTRATES UNDER ITALY'S CONSTITU TION

2.1 Independence and Autonomy

Pursuant to Italy's Constitution, the judicaturamsautonomous body independent
of any other power (section 104).

Autonomy is related to organisational structure.

The judicature is autonomous from the executive grpwince its independence
would be jeopardised if the measures related tipidcareer and, generally speaking,
judicial status were entrusted to the executivegow@onversely, Constitution conferred
on a self-regulation body the power to manage jabistaff: this includes transfers,
promotion, tasks, and disciplinary measures (segan 105). Therefore, the C.S.M. is
the guarantor of the independence of the judicature

The judicature is also autonomous from the legistgbower, insofar as judges are
only subject to the law (section 105 of the Cduosbn).

Independence has to do with the functional feataféle jurisdictional function. It
has not to do with the judicature as a whole - Whg safeguarded by the autonomy
principle as described above - as it is ratheraaufe of each judge when exercising
judicial functions.

Independence arises out and is implemented in ctione with the other
constitutional principle, whereby judges are onlpjsct to the law - which mirrors the
origin of jurisdictional powers from the peoplets/sreignty.

In our judicial system, considerable importancatisched to independence and
autonomy of the judiciary. This is due both to timelerlying concepts and to history. As
to the former, it should be considered that Italg icivil law country. This means, at least
from a general standpoint, that laws - i.e., tlvesléaken into account in a proceeding as
the rules to be applied in solving the relevantcasre made by other public bodies:

Parliament, but sometimes by Government as well aodvadays, by bodies having
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jurisdiction on smaller geographic areas; convgrsaburts are required to apply laws.
Thus, judges participate in the law-making proaedy indirectly.

Given this conceptual framework, judges have camleet regarded as fulfilling a
public function in compliance with certain constitsi Hence the idea that they can be
appointed following a public competition, fill thgdositions as civil servants and be free
from any control on the merits of their activitguch merits being set out in advance by
law. Hence, again, the need for ensuring indepesedand autonomy of judges in order
for them not only to be, but to be regarded as mmgdahird parties in discharging their
tasks. In fact, third party status and impartiaditg considered to be the features allowing
the judiciary to be distinguished from other bodieast perform different public functions.

As to the latter reason, i.e. the historical oteshiould be pointed out that our
system was developed in its current version aftarldVWar Il on the basis of the
republican Constitution, whose democratic charaetas opposed to the previous -
undoubtedly authoritarian - Fascist regime. Indegdstice had been somewhat
mismanaged during that period on account of thraemeasons: a. limitations on the
right to take legal action, b. external pressuréhenjudiciary, and c. setting up of special
courts.

Obviously, in re-founding our State the draftersooir Constitutional charter -
whose first sixty years of life were celebrated2D08 - took special care in preventing
the danger of mismanagement and deviations.

Independence and autonomy are set forth in our t@oien as also related to
public prosecutors (section 107 and section 1XPparticular by having regard to the
provisions on compulsory prosecution.

Indeed, the principle of compulsory prosecutiontabaotes to ensuring not only
that public prosecutors are independent in diséhgrtheir tasks, but also that a level
playing field is afforded to citizens vis-a-visrminal law.

However, independence and autonomy of public prdses show some
peculiarities as for the internal organisation e prosecutor's office, which is regarded
as a single unity whilst deputy public prosecutttached to the office are hierarchically
subject to the head of the office (see sectionfiRayal decree no. 12 dated 30 January
1941 and legislative decree no. 109 dated 23 FepAQD6).
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2.2.Non-Transferability

Magistrates are also safeguarded by non-transfgyalprovisions. Indeed,
independence of judges might be seriously jeopeddi$ they were exempted from
service or else transferred between differentidistr

With a view to preventing this risk, Italy's Comstion provides that a magistrate
may only be suspended, exempted from service aosferred upon a resolution by the
C.S.M. either with the magistrate's consent or ccoant of the reasons set forth in the
laws regulating the judicial system in compliancgéhwthe defence mechanisms laid
down therein.

Accordingly, a magistrate may as a rule be transfeto another district and/or
entrusted with different functions exclusively witis/her consent upon a resolution by
the C.S.M.. This measure is adopted following a petitive procedure among
candidates; the procedure starts upon publicatidheolist of available positions along
with a shortlist of the candidates based on segionealth and/or family reasons, and
gualifications. The relevant regulations are lamvd in an ad-hoc circular letter issued
by the C.S.M.: circular letter no. 15098 dated 36vémber 1993 as subsequently
amended.

The exceptions to this rule, i.e. the cases in Wwinnagistrates may be transferred
ex officio, are set forth exclusively by law.

In this connection, reference should be made toiritiial allocation of tasks to
trainee magistrates as well as to the cases inhvthe ex-officio transfer is intended to
meet administrative requirements to cover spegiisitions - pursuant to, in particular,
section 3 et seq. of Act no. 321 dated 16 OctoB8d las subsequently amended, which
regulates ex-officio transfers to available posisicnot applied for, and section 1 of Act
no. 133 dated 4 May 1998 on the need to coveriposiin disadvantaged districts. Both
statutes in question were recently amended by dewel148/2008.

Additionally, the C.S.M. is empowered to transfeagistrates ex-officio if the
relevant office is eliminated (section 2(3) of Rbigyislative decree no. 511/1946) as
well as"whenever they are unable to discharge their furiin the current position in

an independent, impartial manner because of reagsonsvhich they may not be held
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liable" (section 2(2) of royal legislative decree no. 3946). In the latter case, the
derogation from the non-transferability rule is tifisd by the need (regarded as
overriding) to ensure that the magistrate is erhbdedischarge jurisdictional functions
independently and impartially in the relevant dadfutistrict, whilst independence and
impartiality would be jeopardised if the magistrateere to remain in the given
office/district

It should be pointed out that the only materialuge applying to thisex-officio
transfer consists in an objective obstacle to @sghg jurisdictional functions in a given
office/district - i.e. no reference is made to girstances entailing the magistrate's
liability.

The decision on transfer is taken at the end o&dministrative procedure that -
although arising from the reports submitted by Iseafdjudicial offices and/or citizens -
is handled wholly inside the C.S.M. and result® iah administrative measure that is
implemented ultimately by allocating a differentficd to the given magistrate; the
magistrate may appeal against the measure in qunesti administrative courts.

The provisions applying to this type of transferon grounds of no-fault
incompatibility with the local conditions - diffdsoth from those applying to the ex-
officio transfer applied as a disciplinary meas{marsuant to section 13(1) of legislative
decree no. 109/2006) and from the transfer app@lgedn interim precautionary measure
(pursuant to section 13(2) of legislative decree h@9/2006) in connection with a
disciplinary proceeding against the given magistmhenever there is reason to believe
that the disciplinary claim is grounded and espltiagent circumstances obtain.

In the former case, the disciplinary measure isose upon establishing the
magistrate's liability based on his/her fault ire thourse of a judicial proceeding
instituted against that magistrate; this leads todgment passed by the disciplinary
division of the C.S.M., which can be challengedobefthe Joint Divisions for civil
matters at the Court of Cassation.

In the latter case, the ex-officio transfer is atable precautionary measure taken
within the framework of a disciplinary proceedingamst a magistrate, in anticipation of
the subsequent conviction. The measure in quessiorequested by the Prosecutor

General at the Court of Cassation and is decided u@ an interim proceeding followed
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by an order issued by the disciplinary divisiortlg C.S.M.; it can be challenged before

the Court of Cassation.

2.3.Impartiality and Pre-Determination by Law

Additional safeguards are afforded to jurisdictiorfanctions under Italy's
Constitution. In particular, the principle wherejyisdiction is pre-determined by law
(section 25 of the Constitution) postulates, ondhe hand, that judicial competence is
determined exclusively by the law - whereby itlsogorohibited that competence may be
determined by secondary legislation and/or norslagve instruments. On the other
hand, this principle requires the competent courfbd determined on the basis of rules
set in advance of the specific facts to be decidedn, in order to prevent ex-post
determination of the judge dealing with the cadee Principle of pre-determination of
the competent judge under the law ensures impé#ytadljurisdictional functions as well.

Under Italy's Constitution, neutrality of judges énsured by the provisions
concerning a. prohibition to institute ex officioopeedings (Article 24, para. 1); b.
establishment of judges by law (Article 25, pana.cl prohibition to set up extraordinary
(or special) courts (Article 102); and d. the reqmient that judges be subject to law
(Article 101, para. 2). The principles enshrinedhese provisions were re-affirmed and
enhanced by Article 6 of the European Human Ri@lasvention, which was transposed
into Italy's legal system by Act no. 848 of 04.@%8%; these principles provided the
foundations for the amendment made to Article 1fithe Constitution by Constitutional
Act no. 2 of 23.11.1999. It is appropriate thatythee briefly considered here.

The prohibition to institute ex officio proceedingan be derived from Article 24,
which actually is worded in order to lay down thesic principle whereby citizens may
not be limited or hindered in defending their sabste rights in a proceeding if those
rights have been granted legal recognition. Indded,a positive perspective the respect
for the rights recognised to individuals makesripossible to impose any limitations on
the defence of a claim in a proceeding, this saespeact makes it necessary, in a
negative perspective, to only allow the claimanti¢cide whether to take legal action or

not.
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Additionally, the drafters of our Constitution werdly aware that no judge could
be regarded by a community as an impartial judgerevine had been appointed after a
litigation or a proceeding had arisen or else anlibsis of criteria developed after the
said events had taken place. Pursuant to theseesunts, an impartial judge is a judge
established by law - that is to say, a judge seteon account of objective criteria that
have been set forth in advance of the individuaktpeding. Still, this is not enough in
order to prevent all possible dangers, since thentaking body might override this
principle by setting up ad hoc judges who woulccbmpetent for specific litigations on
the basis of the aforementioned "objective criteriadeed, section 25(1) must be read
jointly with section 102(2), prohibiting the estesbiment of extraordinary judges/courts -
who are usually appointed exactly with a view teafic proceedings.

As to the requirement that judges be only subjedaw, it should be stressed that
paragraph 2 in Article 101 can also be construeasvofold manner. In positive terms, it
is aimed at ensuring autonomy and independencéeofjudiciary, which is protected
against the influence of other constitutional bediad is only subject to law. In negative
terms, this can be construed as a limitation: iddégudges are only subject to law, they
are not allowed to override it and are expectedseéarch for and detect the pre-
determined benchmark applying to the individuakcific cases exactly in the existing
laws. In order to re-inforce this limitation, sexti 111(6) provides that judges must
expressly account for their decisions so as to lenabntrol not only by the parties
directly concerned, but by the people at largesti¢e being administered in the people's
name.

As a corollary to the aforementioned constitutiomainciples, there are the
provisions on drawing up of the tables of judiadfices; such provisions are aimed at
regulating the allocation of individual magistrat@sd cases (see section 7 et seq. of
Royal decree no. 12 dated 30 January 1941; seetlassector-specific regulations
introduced by the C.S.M., lastly via a circulartéeton the drawing up of the tables
applying to membership of courts).

The principles whereby judges should be impartia pre-determined by law are
not in conflict with measures such as secondmet, (g particular, section 110 of Royal
decree no. 12 dated 30 January 1941 and the dktelgulations set forth in the
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aforementioned circular letter by the C.S.M.) aegutyship (see, in particular, sections
97, 104, 108, and 109 of Royal decree no. 12/1844el as the detailed regulations set
forth in the aforementioned circular letter by the&s.M.); such measures are intended to
cope with loopholes in judicial offices with thelh@f magistrates who usually work in
other offices, or who happen to work in the sanfee®fbut are in charge of different
functions. From this standpoint, reference shoeldnade actually to Act no. 133 dated 4
May 1988, which introduced measures to improvedatliservices including the so-
called "intra-district tables" for judicial office$hese tables do not replace those that are
used as a rule in the individual offices (see secii-bis of Royal decree no. 12/1941);
rather, they complement the latter tables in otd@nable more flexible, extended use of
magistrates at several judicial offices (i.e. thgsaoled" within a given district) - partly
with the help of equally innovative measures suslthee "joint allocation" of a given
magistrate to several judicial offices and the "tndilstrict deputyship™ (see section 6 of
the aforementioned Act). These measures are quitdas to the secondment and
deputyship provisions mentioned above; their ratien consists in enhancing
effectiveness of the judicial system to cope wii# { not infrequent - lack of staff and/or
any impediments affecting the tenured magistrates, they have extended the
opportunities for making use of the magistratescalled to the given district in terms of
both their number and their qualifications.

Another measure aimed at remedying the organisdtimeonveniences brought
about in judicial offices by the temporary absencésmagistrates consists in the
establishment of the roll of district magistratésach appellate court (under Act no. 48
dated 13 February 2001); the magistrates in questm replace district magistrates in
case they are absent from their offices. Distri@gistrates may be employed if the
absence is due to the following: a. sick leave @ntave of absence on whatever
grounds; b. mandatory and/or optional leave on @aticof pregnancy/maternity or else
on any other grounds as set forth in Act no. 53dla8 March 2000 (containing
provisions to support motherhood and fatherhoadyansfer to another office, if another
magistrate has not been simultaneously transfetoedhe position left vacant; d.

precautionary suspension from service pending ical/disciplinary proceeding; e.

20



exemption from judicial functions on the occasidntlte magistrate's inclusion in the
examination board at the competition for admisswotie judiciary.

The number of district magistrates making up theisodetermined by a decree
issued by the Minister of Justice after consulivth the C.S.M.; account is taken of the
statistics concerning mean absences in the givetniaiiover the three years prior to
entry into force of the relevant Act. The deterntiora is reviewed every two years by
having regard to the statistics on mean absemcdsei district over the previous two
years.

2.4.Compulsory Prosecution

Independence of public prosecutors is also enshyethe provisions concerning
compulsory prosecution (section 112 of Italy's Gatson). This principle should be
construed as the obligation for the public prossguhaving become apprised of
information on a crime, to carry out investigatiomsd submit the outcome of such
investigations to the judge along with the relevaequests. This obligation applies
irrespective of whether dismissal of the case gested, because the information has
been found to be unsubstantiated, or a criminatg@ding is to be instituted against a
given entity because of the commission of a speciiminal offence.

As said, compulsory prosecution contributes to Bngunot only that public
prosecutors are independent in discharging theictions, but also that a level playing

field is afforded to citizens vis-a-vis criminalna

3. SELF-REGULATION

3.1.Powers of the Superior Council of the Judiciary

To effectively implement the safeguards applyingtwonomy and independence
of the judiciary, the drafters of Italy's Constitun decided that the judiciary would not
be managed by entities belonging to the executidéoa legislative powers; accordingly,
they set up the Superior Council of the Judici&y5(M.).
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The C.S.M. is the self-regulation body of the jualg; pursuant to the legislation
on the judicial system, it is competent for reanent, allocation, transfer, promotion,

and disciplinary measures in respect of magistr@es section 105 of the Constitution).

3.2 Membership of the C.S.M.

Under section 104 of Italy's Constitution, the ®1Sincludes three members of
their own right - namely, the President of the R#joyu who also chairs the C.S.M., the
President of the Court of Cassation, and the PubseGeneral at the Court of Cassation.

As far as the elected members are concerned, theti@dion does not specify
their number, but stipulates that two-thirds of ntheshould be elected by all the
magistrates from among those belonging to the uar@ategories (the so-called “toga-
clad” members), while the remaining one-third skobé elected at a joint session of
Parliament, which selects them from among univengsibfessors in legal subjects and
advocates who have exercised their professionfieeh years or more (the so-called lay
members).

Under Italy's Constitution, elected members holiteffor four years and may not
be re-elected for the next term. The Council mustte from out the lay members, a
deputy-Chair, who will chair the plenary of the @4S whenever the President of the
Republic is absent, or else upon the Presidentsgaon, as well as chairing the
Presidency Board; the latter is in charge of fasterthe Council's activities,
implementing the resolutions adopted by the C.Savid managing budgetary funds -
given that the C.S.M. is autonomous as for accagrdand financial matters.

Accordingly, both the number of elected members gnredmechanisms for their
election are set forth in statutes - Act no. 19%ed&4 March 1955, as subsequently
amended by Act no. 695/1975 and Act no. 44/200)awith Presidential decree no.
916 dated 16 September 1958 and the internal regudaadopted by the C.S.M. regulate
setting up and operation of the C.S.M..

As of date, Act no. 44/2002 - which amended secfioof Act no. 195/1958 -
provides that the C.S.M. is made up of 24 electedhbers, of which 16 shall be career
members and 8 shall be lay members. The latterekreted by the two Houses of

Parliament in joint sitting by secret ballot; a or#y of three-fifths of the members of
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the two Houses is required at the first two balletkilst a majority of three-fifths of the
voting members is enough as from the third baliovards.

The composition of the members to be elected anwamger magistrates is as
follows: two magistrates from the Court of Cassat(judges and public prosecutors),
deciding on legitimacy issues; four magistratestiasging prosecution functions in view
of decisions on the merits; and ten magistrateshdiging judicial functions by deciding
on the merits.

Career magistrates are elected by majority voting ai single nationwide
constituency for each of the categories to be etkdahdividual candidates may run for
election and must be presented by no less thantyvi®e and no more than fifty
magistrates. Each voter is given three cards ferthinee nationwide constituencies and
votes for one magistrate per each of the said oat=gas described above.

The central election board at the Court of Cassatoin charge of counting the
votes and calculating the total valid votes alonghwithe votes obtained by each
candidate. As many candidates obtaining the highestber of votes are elected as the
posts available in each constituency (i.e. for ezathgory).

3.3. Statusof the C.S.M. under the Constitution

As for the status of the C.S.M., the Constitutio@alrt has ruled that it is not part
of the public administration, although the funcgont discharges are de facto
administrative in nature, because it is ultimatalign to the organisational framework
that is directly related to governance of the Staug/or Regions.

Taking account of the functions entrusted by thexstitution to the C.S.M., the
latter was found to b& body unquestionably discharging Constitutionaidtions” The
functions at issue can be considered to consistmanagement of jurisdictional
activities”, they concern, first and foremost, managemenudicjal staff as related to
recruitment, allocation and transfer, promotiond aisciplinary measures in respect of
magistrates. Additionally, such functions are idatio the organisation of judicial offices
in view of ensuring that the individual magistrate only "subject to the law"in
discharging the respective tasks. From this stantip@ should be recalled that the

C.S.M., upon the proposal of the judges presidivey éppellate Courts, after consulting
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with Judicial Councils, approves the tables listthg judges making up the courts in
each district - at three-year intervals - alonghwabjective, pre-determined criteria to
regulate allocation of cases to the individual pslg

Therefore, the C.S.M. is the head of the bureagcapanisation in charge of
managing jurisdictional functions, which is alsqparted - on different grounds - by

Judicial Councils and the heads of the individwalrts and public prosecutor's offices.

3.4.Quasi-Legidlative Activity of the C.S.M.

The C.S.M. is empowered to issue quasi-legislaingruments that can be
grouped as follows: a. internal regulations and iatstrative/accounting regulations
(both are provided for by the Act setting up th& ®1.). These are statutory instruments,
which any political and administrative body disafing Constitutional functions is
empowered to issue; they are aimed at regulatiggurasation and operation of the
C.S.M.; b. regulations on the training of traineagstrates (these are provided for
expressly by the Act setting up the C.S.M. as wélhe regulations are aimed at setting
out duration and mechanisms of the training pedapglying to trainee magistrates; c.
circular letters, resolutions, and instructions.eTtircular letters are related to the
fundamental task of ensuring self-regulation of diseretion that is left to the C.S.M. in
administrative matters pursuant to the Constituéiad the relevant statutes; conversely,
resolutions and instructions address the implenienteof legislation related to the

judicial system in accordance with a systematidyessaof legal sources.

3.5.International activity of the Higher Judicial Council

The Higher Judicial Council, for many years nows Haeen setting aside a
significant part of its own resources as well & dommitment to the cultivation of
international relationships strictly connected withown institutional tasks and with the
subjects of specific interest to it.

Most of these relationships focus around the skdf the Sixth Referring

(Representative) Commission.
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The Council, in particular, keeps ties with thecsamous governance organisms
of the judiciary operating in the other countriesluding through its participation in the
activities of the European Network of Judicial Coils) moreover, it organizes meetings
at international level, and carries out comparalave studies, with a special focus on the
subjects relating to the Judicial System, making insthe process of collaboration from
the internal Study Office as well.

Some activities are conducted through the Européstwork of judicial training,
partly in pursuance of a bilateral partnership witistitutions from other countries,
including extra European ones, and partly in cafabon with the European
Commission which, every year, finances activitiéswtural and professional training
on behalf of the judiciaries of European countries.

An additional sector of great significance withinetscope of theéligher Councils
international activity is represented by the&innings projectswhich aim at supporting
the Countries of recent or impending membershifhéoEuropean Union, in an effort to
adapt the national judicial systems and institigitmthe parameters which are common
to the European States. To that end, the Europestitutions finance specific projects
based on the transmission of know-how and expédrtse one Country to the other.

During the last years, the Council has operateithinvithat sphere as well, by
offering its own experience to the newly establsAdbanian Judicial School, and, since
2006, by working on the project of reorganizatiord aconsolidation of the Albanian
judiciary’s Justice Council.

In order to publicize this multifarious and diffeteted activity carried out by the
Higher Council, and especially in order to colleetd catalogue the documents and
studies which have been realized within the intiional sectors and enable their ready
consultation, it was deemed fit to realize, on @mncil’s Internet and Intranet site, a
specific section dedicated precisely to the Highaticial Council’s international activity.

Besides the already existing links, dedicated te EJTN (European Judicial
Training Network), the ENCJ (European Network ofdidial Councils), the CCJE
(Consultative Council of European Judges) and ti@PE (Consultative Council of
European Attorneys - Consultative Organ of the peam Council’'s Committee of

Ministers), new theme-based areas have been réat&ating to visits by council
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delegations abroad and reception at the Councfoadign delegations and teams of
representatives of European training schoolsTwinning projectsto council projects

financed by the European Commission, to internatieonferences and study meetings,
to Italian judges vested with international mandat® opinions and documentation
formulated and gathered by the Study Office inititernational field, and to judgments

by the European Court of Justice.

3.6. Judicial Councils

Judicial Councils can be regarded as local selilegipn bodies; their key role in
the self-regulation framework was affirmed unambiggly in the"Resolution on De-
Centralisation of Judicial Councilsapproved by the C.S.M. during the sitting of 20
October 1999.

Judicial Councils provide advisory services to BeS.M. in that they draft
opinions on the advancement of magistrates, thagalp of different functions, and any
other circumstances in a magistrate's professibigal Additionally, Judicial Councils
carry out the preparatory activities related tocperings concerning lay magistrates.

It can be argued that Judicial Councils are angildand functionally subordinate to
the C.S.M..

Currently, Judicial Councils are regulated by l&dige decree no. 25 dated 27
January 2006, which was enacted pursuant to delégetwers as per section 1(1), letter
c., of Act no. 150 dated 25 July 2005. The decrequestion set out innovative rules
applying to membership, competence, and term adeotif Judicial Councils and also set
up the Steering Council at the Court of Cassatfidns piece of legislation superseded
previous provisions.

The reformation was meant to implement decenttadisameasures to make
administrative activities both more effective angbeditious in view of ensuring better
functional co-ordination between C.S.M. and Judli@auncils. Indeed, self-regulation
bodies at district level are closer to the mulidas local situations and are in a better
position to adequately gauge the cases on whichcémeral self-regulation body is

required to decide.
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The judge presiding over the Appellate Court arel Fmosecutor General at the
Appellate Court are members of the Judicial Coumiciheir own right.

Regarding membership of Judicial Councils, it sHobke pointed out that the
number of their members can vary with the numbenagistrates in the given district.

In districts with less than 350 magistrates, Jadli€louncils are made up of six
magistrates elected among those from the distrditjal offices - four judges and two
public prosecutors - in addition to one univergtgfessor in law - who is appointed by
the National Council of Universities - and two lawvy, who are appointed by the
National Council of the Bar.

In districts with over 350 magistrates, the memiigrsncludes ten magistrates -
seven judges plus three public prosecutors - and Iy members - one university
professor plus three lawyers - appointed in accuréawith the aforementioned
mechanisms.

An unprecedented innovation brought about by dec@ 25/2006 consists in
setting up a body within the Court of Cassationt tten be equated to the Judicial

Councils set up at Appellate Courts.

4. ACCESS TO THE JUDICIARY

4.1 Competitive public examination

To become career magistrates, candidates have 98 @acompetitive public
examination pursuant to Article 106, paragraph flthe Constitution; the provisions
regulating access to the Judiciary have been ardeselgeral times over recent years by
the lawmaker, with the aim, on the one hand, teedikp the examination procedure and,
on the other, to ensure that candidates have tarbmialification, since before the
reform they only needed a degree in law to take par

Legislative Decree 398/97 has set up post-gradbelteols for Legal Professions
within the Universities to complete the training lafv-graduate students who want to
exercise the professions of judge, prosecutor, éavapd notary public. The said Schools,
which started operating as from the 2001-2002 usityeyear, at the end of two-year

courses, confer a diploma which is required totigipate in the public examination, and
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also have the clear aim of training the people what to perform the above professions
in the future.

Access to the Judiciary is today regulated by Uatiie Decree no. 160/2006,
Chapter I, which sets forth the conditions for ggsating in the exam, the modalities for
presenting the application, the composition andtions of the examining committee,
the conduction of the written and oral exams aredrtfodalities to be followed by the
examiners. The said examination is thus organikedskecond level public exams.

The law provides for given pre-requisites for beiagmitted to take the
examination so as to ensure that the candidatedeatmically qualified and their
number is reduced. In fact, only candidates whoehavaw degree and the diploma
issued by the post-graduate Schools for Legal Bsadas are admitted to take the written
examinations. Furthermore, administrative and acttog magistrates, State employees
who have given qualifications and at least a fieatryseniority, university professors,
civil servants of the public administration haviagaw degree and at least a five-year
seniority, lawyers who have not been subjected isziglinary sanctions, honorary
magistrates who have practiced the profession tfdeast six years and have had no
demerits, and law graduates who have a PhD in heggrs, or a specialisation diploma
in apost laureanchool, are also admitted to take the exam.

One of the qualifications enabling access to thenpmiitive examination for
magistrates is the qualification obtained as alresfuattendance, with final positive
outcome, of a theoretical-practical training couasehe judicial offices, admission to
which is open, in accordance with article 73 of iskdive Decree of 21 June 2013 (later
converted into Law No. 98 of 9 August 2013), to @her is in possession of a four-year
degree in jurisprudence, showing a particularhyitp@sperformance in university studies,
and has not yet turned 30.

In view of the growing importance of European tiagn of magistrates, both
community and international law with specific refiece both to the public and private
sectors have been included in the curriculum obtia¢ exam.

Those who pass the examination are appointed matgist under the reform the
name of "trainee magistrate” used before to indicaagistrates when they first entered

the Judiciary has been deleted.
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The aforesaid magistrates have to undergo a tgapeniod of 18 months. The said
training involves following in-depth theory-prawdi courses and sessions at the judicial
offices. The theory courses are organised at tipei8ur School of the Judiciary, a body
set up by the recent reform of the judicial system.

A magistrate undergoing training does not exergideial functions. At the end of
the training, The Superior Council of the Judiciaf@.S.M.) assesses whether
magistrates can be conferred judicial functions.

In case of a favourable appraisal, a magistratenerred judicial functions by the
C.S.M. The recent reform stipulates that magistratethe end of the training cannot
carry out the functions of a prosecutor, a crirhsiagle judge, a pre-trial investigation
judge and a preliminary hearing judge before thegergo their first professional
appraisal, four years after their appointment.

With an adverse appraisal, a magistrate is admittednew training period of one

year. A second adverse appraisal implies beingidsad from employment.

4.2.Direct appointment

As an exception to recruitment by competitive exstion, the Constitution
prescribes that regular university law professard lwyers of at least fifteen years
standing and registered in the special Rolls @mgitthem to practise in the higher
jurisdiction courts may be appointed Counsellorshef Supreme Court of Cassation on
exceptional merit (Article 106 Const.).

This measure has recently been enforced by Lavd®.08 5 August 1998, and in
this regard the C.S.M. issued circular letter n®@3R03499 of 18.2.1999.

5. CAREER ADVANCEMENT OF MAGISTRATES

5.1Professional appraisal

Career advancement is the same for judges andquiuss.

The reform of the judicial system by Legislativeddee no. 160/2006, as amended
by Law no. 111/2007, provides for all magistrate®e¢ appraised every four years, until

they pass their seventh professional apprais&l; a& years of employment.
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These recurring appraisals stress that the profesissm of magistrates, under its
various profiles, is repeatedly and thoroughly naneid during their whole professional
career.

Assuming that a magistrate's independence, impartiaand balance are
indispensable conditions for a proper exercisdefitidicial functions, these professional
appraisals mostly concern: professional capacitgrdWworkingness, diligence and
commitment.

The indicators used for assessing magistrateslegat expertise, mastery of the
techniques used in the different judicial sectding outcome of the judicial decisions
issued in subsequent instances of the proceedimgsuantity and quality of judgements
issued; compliance with deadlines for drafting afichg provisions; degree of
participation and actual contribution to the propperation of the office (if available for
replacing colleagues, frequency of attendance &esber courses, contribution to
solving organisational issues, etc.).

In particular, the reform provides for the iderd#tion of average standards for
settling proceedings to which to compare the agticarried out by every individual
magistrate.

In order to safeguard the autonomy and independehcmagistrates, in no case
can a professional appraisal reconsider the laweghb individual cases.

When collecting information needed to make a psifewl appraisal, particular
importance is given to the reports drafted by tbads of the judicial offices.

The Superior Council of the Judiciary makes pratessd assessments on the basis
of the opinion expressed by the Judicial Counail tre documents acquired.

The C.S.M. expresses a favourable professional aggghr when the assessed
magistrate is given a pass mark on each of theeabwntioned parameters. In that case,
the magistrate gets the professional appraisaésponding to his seniority.

A "non favourable" appraisal is expressed whenretlage shortcomings in respect
of one or more of the above parameters.

An "adverse appraisal” is expressed when thersareus shortcomings in respect

of one or more of the above parameters.
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The law provides for specific consequences, botiiegsional and economic, as a
result of a "non favourable” or "adverse" appraigalparticular, the law provides for a
magistrate to be released from service in casedoiile adverse appraisal.

The C.S.M., by its own circular letter no. 2069%uisd on 4 October 2007, has
implemented the primary legislation, and has regdlariteria, sources and parameters

of assessment that will serve as guidelines fofdaheyear professional appraisals.

5.2 Changing from the function of prosecutor to the function of judge, and viceversa

The provisions as per Chapter IV of Legislative i2ecno. 160/06, issued to
implement enabling law no. 150/05, later amendedalay n 111/07, have introduced
some important restraints on magistrates wantinchemge from the functions of judge
to the functions of prosecutors, and viceversa.

Before the provisions set forth in Chapter V of istafive Decree no. 160/06
entered into force, there were no restraints onistrages wanting to change from the
functions of judge to the functions of prosecutansd in order to do that it was enough,
under Article 190 of Royal Decree no. 12/1941, &veéh an aptitude appraisal by the
Judicial Council of the district of employment. 2003, a circular letter issued by the
Superior Council of the Judiciary (Circular no. P53/2003 of 14 March 2003 -
Deliberation 13 March 2003) regulated the modalitter making an appraisal and
envisaged limitations on changing from the funcsioh prosecutors to the functions of a
criminal judge within the same district (circonagri

The reform has limited the possibility for magisésato change from one function
to the other from an objective point of view, arastiorbidden it in the following cases: a)
within the same distri€tb) within other districts of the same regionyddhin the district
of the court of appeal established by law as hglglimisdiction in the matter of criminal
liability of magistrates of the district where theagistrate holds office when changing

functions.

2 A district indicates the territorial jurisdictioof the Court of Appeal and comprises several it
jurisdictions of the courts (circondari).
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From a subjective point of view, by law a magisrean change from one function
to the other four times at the most during his whodreer, and has to exercise a given
function for at least five years before changingiag

In order to be able to change the following is megpl a) having attended a
vocational training course; b) a favourable ap@lay C.S.M., issued on the basis of
the opinion by the Judicial Council that the magi is suitable to exercise the different
functions.

A change in functions is also possible in the sais#ict, as long as it occurs in a
different circondario and a different province fréine one of origin, if a) the magistrate
asking to change to the functions of prosecutor evausively exercised functions of
judge in civil and labour courts for five years; lora magistrate asking to be changed
from functions of prosecutor to functions of judge civil or labour courts divided into
divisions and with vacant positions, and be assigioea division exclusively dealing
with civil and labour affairs. In the first casbetmagistrate cannot be assigned, not even
as a deputy, to civil or mixed functions before bishsequent transfer or change in
functions. In the second case, the magistrate ¢dvnassigned, not even as a deputy, to
mixed or criminal functions before his subsequeanigfer or change in functions. In all
the above cases, a change in functions can ong¢ygkace in a different circondario and
in a different province from that of origin.

The assignment to the rank of second instance jodgeosecutor can only occur
in a different district from that of origin.

The assignment to civil or labour judicial funct®owf a prosecutor has to be
expressly indicated in the list of vacant positignsblished by the Superior Council of
the Judiciary (C.S.M.) and in the relevant trangf@vision.

6. HEADS OF THE COURTS

The President of the Court of Cassation, the PuisedSeneral attached to the
same Court and the magistrates holding executisspweithin the courts of first and
second instance, whether exercising the functiojudde or prosecutor, are in charge of

running the offices, carrying out tasks of jurigdin management in compliance with the
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guidelines of the judicial councils, and administra functions with regard to the
exercise of the judicial functions.

The executive positions are decided by the C.Swith the agreement of the
Minister of Justice (see. Article 11, Law 195 of R¥arch 1958; Article 22 of C.S.M.
internal rules). The criteria used to choose thadbef the offices are aptitude and merit,
as well as seniority, taken together. The recefdrme of the judicial system has
basically changed the criterium of appraisal tei@gum of legitimation for applying for
given executive positions.

The comparative appraisal of applicants aims atosimg the most suitable
candidate for the position to be filled, with regyao the functionality and, possibly,
specific environmental requirements of the office.

For the sake of awarding the posts of head ofoiwart of Cassation and head of
the Higher Court of Public Waters, the assessmeotegure is restricted to those
magistrates who have discharged functions of legitly for at least four years, while a
preferential ground for assessment consists innigaveen, during the last fifteen years,
at the head of higher executive offices for attiéas years.

6.1 Temporary nature of executive posts

The law reforming the judicial system has provided executive and semi-
executive positions to be temporary.

Executive and semi-executive functions are now taemy in nature and are
conferred for four years. At the end of the term $hid office can be confirmed only for
another four years following a favourable appraisglthe Superior Council of the
Judiciary (C.S.M.) on the past activities. Should adverse appraisal be issued, the
magistrate concerned cannot apply for other exeeyibs for at least five years.

At the end of the term, a magistrate who has esedcan executive function is
assigned to a non-executive function in the sarfieepfeven if staff is in excess, which
excess is to be reabsorbed at the first cominglagpli

Executive and semi-executive functions may be eedly conferred on
magistrates who, on the date that the positionaderopen, have at least four years of

service before retirement. In Italy, retiremenatishe age of 70.
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7. ORGANISATION OF THE PROSECUTING OFFICES

The new rules in the matter of organisation of@kces of the Public Prosecutor,
set forth by Legislative Decree 106/2008, provige Eriminal proceedings to be
instituted exclusively by the Prosecutor of the Rejg. The said organisational choice
while establishing the role of the Prosecutor & Bepublic, highlights its hierarchical
role. By so doing, the law maker has pursued the afi giving full uniformity and
effectiveness to criminal prosecutions, as sehfbytthe Constitution.

At an organizational level, the Prosecutor istedito appoint a deputy, among
the assistant prosecutors attached to the officéyase instances where he is absent or
prevented from attending to his duties, or whewee bst is vacant; failing which the
deputy functions are exercised by the Assistansdtnator or by the Stand-in Prosecutor

with the longer service.

The Prosecutor of the Republic, since exclusivelycharge of prosecutions,
exercises the said power either personally or Isigasig a case to one or more
prosecutors of his office. The Prosecutor of theuddic has the power-duty to establish
the general criteria for his Office's organisati@gt up working groups, possibly
coordinated by a deputy prosecutor of his officel mentify types of offences for which
the assignment of cases can occur automatically.

The role of individual deputy prosecutors has ig ease been enhanced. The law,
in fact, ensures some margin of autonomy to indiaicddeputiesvis-a-vis handling the
cases assigned by the head of the office.

In given circumstances, the Prosecutor can revo&essignment of a case; and the
deputy can then submit written observations to Bmesecutor of the Republic. A
magistrate cannot be subjected to disciplinary @edogs because an assigned case has
been revoked.

The law confers on the Prosecutor specific competemn the matter of judicial
orders limiting the personal liberty of citizenstbose affecting property rights.

Relations with the media are personally kept byRhasecutor of the Republic, or
by a prosecutor of his office he has delegatedsdtutors of the Office of the
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Prosecutor of the Republic are forbidden to issaéesents or provide information to
the media on the judicial activity of the office.

As guarantee of compliance with such a prohibjtitne law enjoins upon the
State Prosecutor the obligation of reporting to Higher Judicial Council, for it to
exercise its power of supervision and solicitatdrdisciplinary action, any conduct by

magistrates attached to his office that are indired the prohibition itself.

The law does not provide for the organisationahpdé the office worked out by
the Prosecutor of the Republic to be approved byQls.M.; however, the Prosecutor is
expected to send the adopted organisational pomgisto C.S.M. Both primary and
secondary legislation in any case provides for éxecutive functions of the Prosecutor
of the Republic to be appraised at the end ofilgs four years of office, so that he may,
if any, be confirmed. By this appraisal, the C.Sddn check the organisational plan's
compliance with the principles that should undettie activity of prosecutors.

8. TRAINING OF MAGISTRATES

8.1.Thetraining activity carried out by C.S.M.

Before the Superior School of the Judiciary (death in the following paragraph)
was set up, and still today, until the School dbtuenters into operation, the training is
organised by the Superior Council of the Judiciangh the contribution of the Scientific
Committee - body provided for by Article 29 of th@ernal Rules - a collegiate body
made up of 16 members (12 magistrates and 4 uitiwgnofessors in legal matters)
appointed by the C.S.M..

In fact, the C.S.M., as the body safeguarding tliereomy and independence of all
the members of the Judiciary, provides a trainimged at enhancing the expertise and
sensitivity for professional ethics both of judgesl public prosecutors, representing the
same conditions needed to ensure that the judiniations are exercised in an
autonomous and independent way.

Over the last years, both the initial and subsegt@ming has been aimed at
providing an in-depth study of the procedural togitbns, but also at enhancing and

promoting greater commitment on behalf of judges &ivis the trial - by studying the
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case file before the trial, attempting a concitiatand enhancing the principle of hearing
both parties - and at encouraging magistrates tuige virtuous organisational and
interpretation practices within their respectivéasfs.

The C.S.M. has introduced European law in thelydgaining programmes and
has promoted EJTN (European Judicial Training Netyyoconvinced that the
Judiciaries have to contribute to creating a Eumopgudicial area through mutual
collaboration and dialogue.

The main objective of the network, in fact, is dot as a link between the
European Institutions, their politics and the vasmational judiciaries, so as to facilitate
attention to the principles of autonomy and indej@gte of the judicial power in

elaborating the normative cooperation instruments.

In other words, the network aims at facilitatimgmong the judiciaries, dialogue
and mutual knowledge of the operation on the phathe respective judicial systems,
through an accurate study of the system-relateferdiices, for the sake of a growing

acquisition of reciprocal trust.

In 2000, the C.S.M. set up a network of decenedligainers. In every Court of
Appeal district an office has been set up for deedised training, consisting of
magistrates chosen by the Council. They work tagettith the Scientific Committee
and the Council itself. Decentralised training #irely part of the overall training
provided by the C.S.M..

Lastly, with regard to methodology, the C.S.M. hdspted new training modules
like e-learning - as part of a specific remote niragy programme - which is based
essentially on topic discussion forums coordindtgeéxperts.

8.2.The Higher Judicial School
Legislative Decree No. 26 of 30 January 2006 h&sbbshed the Higher Judicial
School, which is the exclusive authority in thddief training and refreshment courses
for judges, and is structurally and functionallgtaict from the Higher Judicial Council.
The School is an autonomous educational structemdowed with public law

juristic personality, full private law capacity awdganizational, functional, managerial,
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negotiating and accounting autonomy, in conformitigh the provisions of its own
Statute and internal Regulations, in due compliante the law.

By explicit regulatory provision, the School carveéa maximum of three offices,
to be determined by decree of the Ministry of dastijointly with the Ministry of

Economy and Finance.

Since 2012, thanks to an agreement stipulated thighMinistry of Justice, the
Tuscany Region, the Province of Florence and thenitfpality of Scandicci, the
executive office of the school is situated in Vilth Castel Pulci, situated in the

Municipality of Scandicci (Florence).

The allocation of the School to the activity of igidl training simultaneously
fulfils two long pursued objectives: the identifican of a stable “home” for undertaking
such a delicate activity, which is instrumental a@obetter professionalization of the
magistrate, including through an in-depth studyextira-judicial disciplines and aspects
of professional ethics; the start of operationamindependent body — the School — with

exclusive jurisdiction over the activity itself.

The School organization is regulated by the Stadntd by the Regulations issued
by the School itself.

The School organs are: The Steering CommitteeCtimrman and the Secretary

General.

The Steering Committee consists of twelve memhbmrthose members, seven are
chosen from among magistrates, including retiredspmvho have reached at least the
third professional appraisal, three from among ersity professors, including retired
ones, and two from among advocated who have egertige profession for at least ten
years. The Higher Judicial Council appoints six isiagtes and a university professor;
the Minister of Justice appoints a magistrate, twrmversity professors and two
advocates. The members of the Steering Committeainein office for four years, their
term of office cannot be renewed immediately, dma/tcannot be part of Commissions

in competitive examinations for magistrates.
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The steering Committee adopts the School's Stante Regulations, elects the
Chairman and two Vice-Chairman, appoints the Saryggeneral, approves the budget
and the final balance, appoints the people in @afgsectors; adopts, by no later than
the 3F' December of every year, the educational activibgpam for the following year;
approves, by no later than the®3danuary of every year, the report on the activity
undertaken in the previous year and transmits tihéoHigher Judicial Council and to the
Ministry of Justice; attends to the task of keepengoll of teachers; approves the
apprenticeship plans for magistrates, as regarttsgemeric and targeted apprenticeships;
appoints the teachers for the single training sessiand sees to the admissions
themselves; monitors the due operation of the Sclaod adopts every resolution which
IS necessary to ensure the good operation of thedband the thorough achievement of

its institutional objectives.

The Chairman, elected for two years by the Stggdlommittee from among its
own members, is vested with the School's legal espntation, chairs the Steering
Committee, summons it to meetings by setting tHeveat agenda, adopts urgent
measures, subject to ratification if they fall withhe prerogative of another organ, and
discharges the tasks allocated to him by Statute.

The General Secretary, appointed among the maigistveho have reached at least
the fourth professional appraisal, or among firshd executives, remains in office for
five years, in the course of which, if he is a nsérgite, he is placed outside the organic

role of the judiciary.

He is responsible for the administrative manageraadtcoordinates all the School
activities, except for those pertaining to eduaggtiakes care of executing the resolutions
of the Steering Committee, draws up the annualrtepothe School Activities, exercises
the powers which might have been delegated to hynthb Steering Committee and
exercises any other function conferred upon him Sigitute and by the internal

Regulations.

The School is vested with the task of providing fessional training and
refreshment courses for magistrates and honoragysinates, as well as with the task of

training in Italy foreign magistrates or magistsafgarticipating in the training activity
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that is carried out within the scope of the Europeatwork of judicial training. It
collaborates, at the behest of the competent Gavemtal authorities, with the activities

aimed at the organization and operation of thegestervice in other Countries.

When elaborating the annual educational activitibs, Higher School must take
account of the guidelines on training formulatedtihgy Higher Judicial Council and by
the Ministry of Justice, as well as of the propssakeived from the National Advocates’

Council and the National University Council.

The courses organized by the School are aimed @fegwional training and
refreshment; at the move from a judicial to a pcosieg function and vice versa; and at

the implementation of the steering functions.

The professional training and refreshment courseshald at the School’'s offices
and consist in the attendance of study sessionbyumghly competent and professional
teachers, as identified in the existing roll kepthe School.

The roll is annually updated by the Steering Cortesiton the basis of the new
availability lists forwarded to the School and #ygpraisal given to any teacher, regard
having been paid to the judgment set out in thdscdrawn up by the course participants.
The courses are both theoretical and practical.

All the serving magistrates are under the obligatd participating at least once
every four years in one of the juridical prepanatamd refreshment courses organized by

the School, in accordance with the modalities seby the School Regulation.

The initial training is addressed to apprentice istagtes, concerning whom the
School is called upon to organize theoretical-pcattrefreshment courses on subjects
identified by the Higher Judicial Council. The cses are run by highly competent and
professional teachers, appointed by the Steeringniitiee so as to ensure a broad

cultural and scientific pluralism.

Among the appointed teachers are also tutors, winther ensure educational

assistance for the trainee magistrates.
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With regard to the initial training of apprenticagistrates, the Steering Committee
has jurisdiction to approve the apprenticeship @ogto be run at the judicial offices of

the district capital where each of them resides.

At the end of the apprenticeship, the Steering Ciateendraws up a summary
report relating to each magistrate. The HigherdatCouncil formulates the judgment
on eligibility upon conferring judicial functionbearing in mind the reports drawn up at
the end of the sessions as transmitted to the ifge@ommittee, the summary report
prepared by the same, the opinion expressed byldkdecial Council and any other
relevant and objectively verifiable element as rigave been acquired. The judgment
on eligibility, if positive, includes a specific fezence to the magistrate’s aptitude for

carrying out the judging or prosecuting functions.

The trainee magistrate who is evaluated negativelyadmitted to a new
apprenticeship period lasting one year, which &igsin a two-month session at the
School offices, to be carried out according to ritedalities set out in article 20, and in
another session at the judicial offices. The sessibthe judicial offices is structured
around three periods: the first period, lastinggghmonths, is carried out at court and
consists in his participation in the judicial advpertaining to disputes or offences
falling within the jurisdiction of a court sittings a single bench or as a full bench,
including participation in a closed session, inlsw& manner as to ensure to the
apprentice magistrate the creation of a balanceareence in the different sectors; the
second period, lasting two months, is carried outaurt at the State Prosecution; while
the third period, lasting five months, is carriad at an office corresponding to the first
destination office of the apprentice magistrate.

A possible second negative evaluation would gige to the termination of the

trainee magistrate’s employment relationship.

In the first four years after taking up judiciahfttions, the magistrates shall have to

participate at least once a year in professioaalitig sessions.
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9. DISCIPLINARY LIABILITY OF MAGISTRATES

9.1.Breach of Discipline

Legislative Decree no. 109/2006 rules regulating breaches of discipline by
magistrates, relevant sanctions, and applicatiorogeduré - notably changes the
previous system, as part of the global reform efjtidicial system approved by enabling
law no. 150 of 2005. The first chapter of the l&dise decree is divided into two
sections, one dedicated to breaches of disciphidetlae other to disciplinary sanctions.

Breaches of discipline can be divided into two gates: on the one hand, cases of
breaches committed in the exercise of the juditiattions, and on the other, cases of
breaches committed out of court. The substantivesrtiend to typify breaches of
discipline of magistrates, both with regard to aaetd in court and those out of court,
without prescribing any additional closing provisso

Article one of the above mentioned legislative decis dedicated ttduties of a
magistrate"and provides for a detail list of fundamental dsitto be complied with by
magistrates while exercising the judicial functiombey are basic principles and ethical
values for practitioners of the judicial functioasd sets forth duties widely recognised
by legal scholars and case law.

Reference is thus made to the duty of impartialipropriety, diligence,
commitment, confidentiality, balance and respecttf® dignity of individuals as the
fundamental principles to be complied with whenreising the judicial functions.

Article 2 of the legislative decree sets forth @gaded list of mandatory cases of
breaches of discipline in the exercise of the jadlifunctions, while Article 3 provides
for a number of conducts held out of court that amido breaches of discipline and give
rise to disciplinary proceedings.

Given that any interpretation of the law, and tesessment of facts and evidence,
can never amount to breaches of discipline, 25scase identified amounting to typical
breaches committed while exercising the judiciactions; as an example, any conduct
that, contravening the duties of a magistrate, eausfair damage or unfair advantage to
one of the parties; the omitted communication ® Superior Council of the Judiciary

that one of the circumstances of parental incorbpiéites as per Articles 18 and 19 of
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the judicial system applies; the knowing non-comaptie with the obligation to abstain;

conducts that are normally or seriously unfairhte parties, their lawyers, the withesses
or anyone relating to a magistrate of the judio#ice, or to other magistrates or

collaborators; an unjustified interference in thdigial activity of another magistrate and

the omitted communication of the said interferetmethe head of the office by the

magistrate who suffered it; and also serious Viatet of the law caused by inexcusable
ignorance or negligence and the misinterpretatibnfagts caused by inexcusable

negligence; and many others that are just as irapbrt

Article 3 of the above legislative decree lists &a&s of breaches of discipline
perpetrated out of court. Examples are: using ithee df magistrate to obtain an unfair
advantage for oneself or others; seeing people arkosubject to criminal, or other,
proceedings assigned to the magistrate concereethgpeople who are known to be
habitual or professional criminals: seeing peopl®wave criminal tendencies, or have
prior convictions for intentional offences and hakeen sentenced to a term of
imprisonment of over three years, or have been sagp@ precautionary measure, except
when the person has been rehabilitated; knowingigglbusiness with one of the above
persons; discharging out-of-court jobs without tbguired authorisation of the Superior
Council of the Judiciary; participating in secretsaciations or associations whose
membership is objectively incompatible with the rmexee of judicial functions;
registration or systematic and continuing partitgrain political parties, or involvement
in the activities of individuals working in the ewmic or financial sector who can
condition the exercise of their functions or in acgse jeopardise the image of a
magistrate.

Article 4 of the decree identifies breaches of igigwe that result from the
commission of an offence, establishing a kind dbematism between the facts at the
basis of a conviction for an intentional offencedadisciplinary proceedings. This
automatism does not apply to unintentional offenmesished by imprisonment unless
they particularly serious in view of the modaktieised to commit the act and its

consequences.
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9.2.Disciplinary sanctions

The second section of the legislative decree gswissanctions for breaches of
discipline. The law provides for different typessanctions, which are adapted to the
individual breaches of discipline described aboVhe law, in fact, introduces the
criterium of tale crimen talis poena, as a coneaqa of the typification of the breaches.

The various sanctions are: a) a warning, which &lyminvites the magistrate to
comply with his duties; b) a censure, which is arfal statement of disapproval; c) loss
of seniority, which cannot be of less than two rhenand more than two years; d)
temporary incapacity to exercise an executive ari-executive position, which cannot
be for less than six months and more than two yearsuspension from functions, with
is the suspension from the functions, the salang, the magistrate is placed out of the
rolls of the Judiciary; and f) removal from officwith the termination of employment.

There is also the accessory sanction of enforaatsfier that a disciplinary judge
can apply when imposing a sanction stricter thavaening. Such additional sanction is
always adopted in given specific cases identifigdhly.

An enforced transfer can also be ordered as ayienary and temporary measure
when there is circumstantial evidence of the bredatiscipline and there are reasons of

particular urgency.

9.3.Disciplinary proceedings

Disciplinary proceedings are judicial in nature amd regulated by the rules of the
code of criminal procedure, in view of their comb#ity. The competent authority is the
Disciplinary Division of the C.S.M., made up of shembers: the Vice President of the
C.S.M., who acts as the president, and five memddergted by the C.S.M. itself among
its members, of which one is elected by Parliamantnagistrate with the rank of court
of cassation magistrate actually exercising courtcassation functions and three
magistrates of the merits.

Disciplinary proceedings are instituted at theiative of the Minister of Justice
and the Prosecutor General attached to the Cou@askation. Prosecution has been
changed from discretionary to obligatory for theodercutor General, while it remains

discretionary for the Minister.
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The obligatory nature of prosecution is linked wiltle choice of typifying breaches
of discipline, and is very similar to that withihet criminal system, and imposes strict
compliance with the principle of legal certaintyg as to avoid uncertainties in law
application as much as possible.

The law also provides for a general clause for diseiplinary irrelevance of a
conduct should the act be of "scarce importanchis Tlause will work on a different
level - although convergent with regard to objessiv from the Prosecutor General's
authority to set aside a case.

In fact, the Prosecutor General has the autonorpow®r to set aside a case when
the act in question does not amount to a breacltoofiuct, is the subject of an
incomplete report, does not fall within any of ttypical cases identified by law, or
when investigations show that the act was inexisie not committed.

The measure setting aside the case is transmitdidet Minister of Justice. The
latter can request a copy of the case file witeim days of receipt of the measure, and in
the subsequent sixty days can ask the PresidetiteoDisciplinary Division to set a
hearing for discussion, and issue the relevanigesa

At the hearing, the functions of public prosecwdoe in any case exercised by the
Prosecutor General or one of his deputies.

Once the first stage is over, the law providestfa proceedings to be instituted
within a year of the notice of the breach, of whiklh Prosecutor General attached to the
Court of Cassation had knowledge following preliary investigations or a detailed
report or communication of the Minister of Justi€ursuant to the legislative decree,
then, within two years of the commencement of tftec@edings, the Prosecutor General
has to make the conclusive requests, and withio ywars of the request, the
Disciplinary Division of the C.S.M has to make aid®on. The law also stipulates that
disciplinary proceedings cannot be instituted yiears after the act was committed.

As from the beginning, notice of the disciplinampgeedings must be given to the
accused within thirty days and the accused cansbistad by another magistrate or a
lawyer. Then, investigations are conducted by thesétutor General, who makes his
requests sending the case file to the Disciplifaiyision of the C.S.M. and giving

notice thereof to the accused. If he does not tkiak he has to request an order setting
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aside the case, the Prosecutor General issuedh#inges and asks for a hearing for the
oral discussion of the case to be set.

The Minister of Justice can intervene in the dliBeary proceedings by requesting
investigations, requesting to extend the actiotitited by the Prosecutor General to
other acts, exercising its authority to issue ategration of the disciplinary charges in
the cases instituted by the Prosecutor Generalbgrakking to change the disciplinary
charges in case of actions he has instituted hfjrisglexercising its authority to make
the charges and autonomously ask to set the d#te disciplinary proceedings in all the
cases in which he disagrees with the request doquittal issued by the Prosecutor
General.

The discussion of a case within disciplinary praitegs, which occurs by public
hearing, consists of hearing the report of ondefrhembers of the Disciplinary Division,
gathering ex officio evidence, hearing the repdrtspections, procedures and evidence
gathered, as well as the discovery of documents. Disciplinary Division makes a
decision after having heard the parties and the jsdigement can be opposed before the
Joint Divisions of the Court of Cassation. Oncéatomes final it can in any case be

reviewed.

10. THE CIVIL LIABILITY OF THE MEMBERS OF THE JUDIC |ARY

Disciplinary liability is the result of a breach tife functional duties a magistrate
undertakes vis-a -vis the State at the time of egppent. Civil liability, instead, is the
liability that a magistrate undertakes vis-a -\hg fparties to the proceedings or other
entities, and which results from any mistake or-nompliance affected in the exercise
of his functions.

The civil liability of magistrates, which is simil¢o that of any other public servant,
IS based on article 28 of the Constitution.

Following the outcome of a referendum which ledthe repeal of earlier rules
severely limiting cases of civil liability, the 18 is now regulated by Law no. 117 of
13th April 1988.
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From a substantive viewpoint, this law affirms tpenciple of the right to
compensation for any unfair damage resulting frém ¢onduct, decision or judicial
order issued by a magistrate either with "interitiam "serious negligence" while
exercising his functions, or resulting from a "deraf justice” (art. 2).

After explaining in detail the notions of "serionsegligence” (art. 2, paragraph 3)
and "denial of justice" (art. 3), the law neverdsd clarifies that the activities of
interpreting the law and assessing the facts arttbroe (art. 2, paragraph 2) cannot give
rise to such liability. In this respect, in any Burases, it is the procedure itself which
safeguards the parties, i.e. by resorting to thetesy of appeals against the order
assumed to be defective.

Without prejudice to the fact that in relation teetmerits the judicial activity is
unquestionable, something can nevertheless be doneespect of a magistrate's
disciplinary liability in cases where - according the C.S.M. Disciplinary Division's
case law - an exceptional or evident breach of has been committed, or the judicial
function has been exercised in a distorted way.

From a procedural view point, it should be pointat that the liability for
compensating damage rests with the State, agalmshwan injured party may take legal
action (art. 4). If the State's liability is estabked, then the State may, subject to certain
conditions, in turn claim compensation from thegebrosecutor (art. 7).

A liability action and relevant proceedings mustnpdy with specific rules. The
most important of these rules provides for liapilgroceedings to be subject to: the
lodging of all ordinary means of appeal, includiagy other remedy for amending or
revoking the measure that is assumed to have bBeemrduse of unfair damage; the
existence of a deadline for exercising such actemh 4); a decision on the action's
admissibility, for the purposes of checking theevaint prerequisites; observance of the
terms; an assessment of the evidence to see whbtheharges are grounded (art. 5);
and the judge's power to intervene in the procgsdagainst the State (art. 6).

In order to guarantee the transparency and impartiaf the proceedings, the
system prescribes for the jurisdiction over sucbceedings to be transferred to a
different judicial office (arts. 4 and 8), to ensuhat the proceedings are not assigned to

a judge of the same office as the office of the isteafe whose activity is assumed to
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have given rise to an unfair damage. The critesraektablishing the competent judge
have recently been amended by Law no. 420 of 2rzkmber 1998, with the specific
objective to avoid any risk of prejudice while suEses are decided.

Law No. 18 of 2015 has amended the regulations agistrates’civil liability, in
order to adapt the Italian system to the recomm@ntaissued by the Court of Justice of

the European Union.

The novelty of Law No. 117 of 1988 (the so-calleas®alli Law) on magistrates’
civil liability is characterized by:

» the preservation of the current principle of indirdiability of the
magistrate (any compensatory action can still lsétited against the State
only);

» the limitation of the exemption clause excluding thagistrate’s liability;

» the redefinition of the specific category of grasgligence, whereupon a
"misrepresentation of fact or evidences added to the negation of an
existing act and to the affirmation of a non-existiact and the issuing of a
personal or real restriction order outside theainsés contemplated by law
or groundlessly. Moreover, a magistrate’s grossigegce might consist in
a "manifest breach of the law as well as of Euragédaion law";

» the elimination of the filter of prior activationf @ourt-connected ADR
services for entertaining a compensatory claim hen gart of the District
Court of Appeal,

» extension of compensatory redress for non-patrislogiamage even
outside the scenarios of possible deprivation o$qeal freedom due to an
act carried out by the magistrate;

e a stricter regulation of the State’s reimbursemantion against the

magistrate.

Law No. 18 of 2015 further specifies the groundbéaconsidered in determining
instances of manifest breach of the law and of gema Union law which, in terms of

the new paragraph 3, represent instances of geglfgence by the magistrate. It does
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not set out an exhaustive list of cases. It isaict Epecified that it is necessary to pay
regard, "in particular”, to the following elements:

» the degree of clarity and precision of the infriddaws;

» the inexcusability and seriousness of the non-c@angé.

The reference to inexcusability, abrogated by therent paragraph 3, is
accordingly reintroduced among the elements thesamptomatic of a manifest breach
of the law and of European Union law.

Moreover, with regard to the mere manifest breathHEuropean Union law,

regard should additionally be paid to:

* non-compliance with the obligation of seeking diprmary ruling from the
Court of Justice of the European Union (CJEU)

* the interpretative conflict, i.e. the conflict bet®n the decision or order
issued by the judge with the interpretation adogitgdhe CJEU (Court of
Justice of the European Union) itself. Article 7Lafwv 117/1988, relating to
the State’s reimbursement action against the mraggstwhich is the right
of the President of the Council of Ministers, h&®wise been amended.

The following new aspects are introduced:

the action must be instituted within 2 years (thevpus deadline was 1

year) from the compensation awarded at judicial quasi-judicial

proceedings against the State;

» the reimbursement action against the magistrateae obligatory;

* in coordination with the abrogation of art. 5, tieéerence to the issue of
admissibility of the action is eliminated;

» the grounds founding the reimbursement action Haeen linked to a

denial of justice, a manifest breach of the law ahBuropean Union law,

or a misrepresentation of fact or evidence, asddfin article 2 (2), (3)

and (3bis), while at the same time stipulating that subjective element

of the magistrate’s wrongful conduct should exalaki consist in wilful

default or inexcusable negligence.

% Also referred to as European Court of Justice.
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In addition, the quantitative ceilings of the reumfement are laid down. It
cannot in fact exceed a sum amounting to half tmual salary (the previous legislation
envisaged one-third thereof), net of tax deducti@rigch the magistrate was receiving as
at the date on which the compensatory action has bestituted. The said ceiling does
not apply to a fact committed in wilful default, which case the compensatory claim is
unqualified. If, instead, the execution of the reursement has been done through a
salary deduction, it cannot entail an overall paym@& monthly instalments which
exceeds one-third of the net salary (before itdmat exceed one-fifth thereof).

Lastly, Law No. 18 of 27 February 2015 also ameartisle 9 of the Vassalli Law,
by coordinating the regulation of the disciplinagction against the magistrate
(consequential on the compensation action instjuterough the suppression of the
filter (of prior activation of court-connected ADs$ervices) to the admissibility of the
claim. The content of article 13 of Law 117/1988v{iability for a fact amounting to
an offence) is supplemented by envisaging thematrial liability for failure to institute

the State’s reimbursement action against the matgst

11. THE CRIMINAL LIABILITY OF THE MEMBERS OF THE JU  DICIARY

From a criminal point of view, in their capacity agblic officials, magistrates can
be made to account for offences committed in thera@se of their functions (e.g. abuse
of office, corruption, corruption connected withdjcial duties, extortion, failure to
perform official duties, etc.).

Parallel to this, they may act, in conjunction witte State, in their capacity as
victims of a crime committed by private individuagainst the public administration (a
typical example is that of contempt of court amdparticular, contempt of court directed
against the judge).

In this respect, it should be noted that underaforesaid Law no. 420 of 2nd
December 1998, the rules governing jurisdictionrasech proceedings have radically
been reformed. In addition to transparency, thedithis reform was to ensure a judge's

maximum autonomy of decision when called on to dieccases in which other
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colleagues are involved for whatever reason. Sant changes were made to the rules
of criminal procedure (arts. 11 of the code of cnah procedure and 1 of the
implementing rules of the code of criminal proceguby creating a mechanism that
establishes the competent judge to avert the risK'reciprocal” (or "crossed")
jurisdictions. The same mechanism is in force hmdivil actions when a magistrate is a
party thereof, and is limited to actions regardimgtitutions and compensation of

damage caused by the offence.
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